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DRV India is an ancient countiv with a long 
dll history. Through a vast span of «me many 
varriors have been attracted to its terr.to , y 
t ‘of migration in search of new homes o. by 
t acquisition and conquest. Most of them are 
lave settled down in the land and been <om 
Lilated with the indigenous population. 1 he 
te vicissitudes and of the continuous pro, ess 
Absorption which accompanied them on th 
oo°itieal life of the country was remarkable 
P ° ‘ * the „ ra Uual but almost uninterrupted 

composiie 

underlying bond of an inner organic urn ,» 
detv o/ customs, praqjjces, beliefs and trad, non. 
alv speaking, however, excepting to some exmm 
Spells of time during the re.gns of Ashoka an 
he country as a whole . was never under the 
« of one supreme ruler. It was divided into a 
(liber of independent sovereign states, ficqucn y 
1 falling and holding sway in different parts of 
1 ximos’t all these states were essential y monar 

- lharactcr and their governments were dommat 

:; h d ° -r e power ~ 

ject to any constiujonal -tramts- - ^ 

.ts™ wte™ po'pTar and respected ; at wo.st, they were 
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tyrants pure and simple, whose despotic policies and ” 
actions roused keen resentment and often led >to successful 
risings and rebellions. . , Jf J 

A study of the basic concepts of Hindu and 
polity in ancient and mediaeval times and of the admi- 
nistrative structure that was more or less based on thns* ; 
concepts would be of great interest. Such a study, how- ■ 
ever, is beyond the scope of this work. We are concerned 
in these pages with a broad survey of the administrate' 
system that was evolved in the country by British ru^ ' 
and that was actually in operation before the achieveir^ 
of Independence in August 1947. British administrai’ 
in India began with the British conquest of ’• Inc 
Acquisition of territory naturally required, and V 
followed by, arrangements for its governance. An ad 
mstrativc system under British initiative and contrd- > 
developed in India during the days of British ruleT* 
framers of the constitution of independent lT\iia / 
it proper to draw freely upon the contcnts-and pfe 
of this system, and a brief acquaintance with the ml. 
landmarks m the growth of that system and of the principal 

caturcs of its working would be both appropriate and 
instructive. 

™ C ,, Rriti f werc almost the last of. the fonigners to"' 

I f . • * » came as ommercialjA 

andTT m V eaHy da>S ° f ,hc scve ntcent^ '?entur» ■ 
and hanks to thcr energetic action and aggreaiive spu 

Lit 0 1 C t iSmal dCCadCnCC and 4^n : ration P « 

of the rn, 7’ t'""* dcstined »° become the master J 

01 the country dunner the rnnrcr* r « » . i 

Sr, ^ , coursc of Uvo hundred yeiy-o. £ 

a distance ^Tsuchtn^l ^ V*' 

had few parallels. The phenomenon is^J 4 
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tragic as it is full of significance to a student of social 
-1 fy, and political affairs. 

SI" The East India Company. The Indian Empire was 
• , : 'acquired for Britain by a body which was intended to 
be merely a commercial concern and which at its inception 
' J ; had no military ambitions or aptitude whatever. The 
* East India Company was formed in 1600 and Queen 
! V Elizabeth, by a special charter, conferred upon this body 
j f > the monopoly of trade in eastern waters. In the course 
of^their trading voyages the Company’s ships reached the 
'-chores of India which was then reputed for its great 
Wealth and splendour. English merchants soon established 
business relations with the Indian commercial communities 
and set up a flourishing export and import trade with 
‘European countries. Their ‘ factories that is business 
. Centres, came into existence in different parts of India. 
J I 0 ’ he Company was often able to secure valuable con- 
(, cessions and privileges from the Mogul Emperors. After 
"the death of Aurangzcb in 1707, the Mogul empire fell 
lii *%ito decay and the Company was involved in the vortex 
>^ 61 Indihn politics.. It began to enlist armies, fight wars, 
and conquer territory. By 1858 the whole of India came 
v V Into its possession. 

a* ^Parliamentary Acts: 1774-1858. However, the Com- 


if^any itself was not a sovereign body. Legally, the terri- 
jT >7 which it acquired was acquired for the British 


( Jovcrnmcnt. The primary object of its creation was 
yrade, but when it began to undertake the responsibilities 
if governance, Parliament thought it necessary to inter- 
vene. During the century of conquest it passed many 
\cts to prescribe and regulate the manner in which the 
onquered territory should be administered. The earliest 
' these measures was the famous Regulating Act which 
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was passed in 1774. It took the firs; steps in setting up 
a unified system of administration for the whole of India 
by appointing a Governor-General who was given power 
to superintend, direct and control the governments of all 
the provinces. An Executive Council was created to 
assist him. A Supreme Court of Judicature was also 
established at Calcutta. Pitt’s India Act of 1784 estab- 
lished a Board of Control in England with full powers to 
supervise and control the Indian Government. It worked 
as a regular department of State, functioning from day to 
day, and its President enjoyed the status and responsibility 
of a Cabinet Minister. The Act of 1833 abolished the 


trading monopoly of the Company and completely stopped 
its commercial activities. This Act introduced a highly 
centralized system of administration and deprived the 
provinces of their law-making power. After the Company 
had begun to play the role of an empire-builder, manv 
Englishmen felt that it was not really competent to fulfil 
the duties and obligations of an imperial authority. The 
Indian Revolt of 1857 precipitated the final crisis and the 
Company was dissolved by the Act of 1858. The Govern^ 
ment of India was then directly taken over by the Crown 


and Parliament of Britain and a separate Secretary cf 
State was created to look after Indian affairs. 

After the failure of the Indian Revolt circumstances 
naturally changed. The Indian people began to be 
gradually reconciled to their position of subjection and 
dependence. The conquerors also desired to create an, 
atmosphere of peace and confidence in the country. The 
impact, of Western civilization on the Indian mind was 
producing a new self-consciousness and awakening among 
the educated classes, and a general intellectual unrj 
begat, ,0 manifest ttself in various wavs. The 'formation 
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politically alive and sought to bring him a 
the administrative machine. This was called 

Policy of Association. ^ ® 0 ^ hing to do with the 
the policy of association. j. mn rratic government 

introduction of responsible an kin(i n f coniact 

but was only intended to estabteh spme kmd 

between the rulers and then sho uld 

necessary that even “d of popular 

have adequate means fo a^certa .J ^ ^ fol , h e 

opinion. Thc . P ,,b '’ . t a ^ainst the actions of 

lawful «P^' bb th '’ f t J:; C 0 0 b ic c,ives were achieved by the 
Government. ® b Councils which contained a small 

formation of Lcgislati . nom * in ated and 

number of s v eTe ’p-d' bv Parliament us 

partly elected. 1 wo A ^ thc othcr in 1909. 

effect this c J iang ° of ° nC - ‘ vanccs an( l of dissatisfaction with 
The ventilation of g t at i r an d vigorous 

the existing order ^bccanif ™ ol £ o j cl jts sess ions regularly 

after the Congress . < When it was found 

“J^ccs Which was eagerly sought 
that thc redress d R auC nt disappointment 

for was not forthcoming a ^intensity 

and sense of frustration ^ Bengal in 1905 

of political agitation. discontent Indian leaders 

<»«"" *r:r - ■» •* 

were convinced that in 1 1 • lhal i s self- 

difficulties lav in .he -men , ^ ^ ^ 

: ZZ:t Dadabhai Naoroji from the prcsidenlial chair 
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of the Congress in 1906. In fact the first decade of the 
present century witnessed a tremendous national upsurge 
throughout the country. Highly respected and responsible 
leaders like Lokamanya Tilak, Aurobindo Ghose, Lala 
Lajpatrai and Surendranath Banerji carried on the struggle 
for freedom in spite of the threat of imprisonment. Tilak 
had already been sentenced for sedition in 1897 and was 
again sentenced to six years’ transportation in 1908 for 
the same ofTcncc. There thus began in the public life of 
India a new era of political suffering which gathered 
further momentum and volume under the leadership of 
Mahatma Gandhi from 1920. 

The Morlcy-Minto reforms of 1909 may be described 
as the high-light of the policy of association. The 
number of elected members in the legislatures was 
increased, but in the Central Legislative Council an 
official majority was deliberately maintained. Nor was 
the franchise for its election in any way democratic. 
The powers of these legislatures were extremely limited. 
Lord Morlcy emphatically declared that the reforms he 
was sponsoring had nothing to do with responsible 
government involving transfer of power to any extent to 
Indian hands. Even after their introduction, the Gov- 
ernment of India continued to be nothing more than a 
‘ benevolent despotism \ 


'flic policy of association could not satisfy the political 
aspirations of India. The legislatures that it created 
appeared ridiculous in their parliamentary garb, because 
they had neither the representative character nor the 
effective powers which arc possessed by elective chambers 
m a parliamentary democracy. Their privileges amounted 
to little more than an opportunity to indulge in ineffectual 
criUcism of some of the measures of government. Even 
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this privilege could not be successfully utilized because 
the bureaucratic Government was always able to command 
a clear majority of votes in the legislative councils. 1 here 
was an air of unreality about their proceedings, and even 
sober-minded politicians confessed to a sense of futility in 
working such a pretence of popular democracy. 
Announcement of 20 August, 1917* Within live years 
of the introduction of the Morlcy-Minto Reforms the world 
was convulsed by the Great War which broke out in 1914. 
The war was described by England and its Allies as a 
noble crusade for the preservation of liberty, justice 
and democracy, and they invited India to join in defence 
of the independence of smaller nations. \ct, by a painful 
irony, “India’s own status was that of a dependency held 
in the powerful grip of a foreign nation. This anomalous 
position 'gave a further impetus to India’s demand for 
self-government. A vigorous agitation was naturally 
started in the country for the assertion of her legitimate 
claims to internal freedom, or Home Rule. England 
could no longer refuse to entertain them. On 20 August 
A 1917 the Secretary of State for India made a momentous 
f declaration defining the goal of British policy in India. 

The following arc important extracts from Mr Montagu’s 
> Announcement: ‘The policy of His Majesty’s Govern- 
ment is that of the increasing association of Indians in 
L every branch of administration and the gradual develop- 
ment of self-governing institutions with a view to the 
' progressive realization of responsible government in India 

as an integral part of the British Empire The progress 

' ■, in this policy can only be achieved by successive stages. 
The British Government and the Government of India 
. . . must be the judges of the time and the measure ol 

* each advance.’ 
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To the Indian mind this parliamentary definition of 
India’s political destiny appeared to be disfigured by many 
conditional and restrictive clauses. However, in spite of 
these defects, the Announcement was a landmark in the 
history of the British administration in India. For genera- 
tions together, the Englishman had sought to provide an 
effective, even a paternal government for the Indian people. 
But he had not acquiesced in the concept of government 
bv the Indian people. Now for the first time it was decided 
that the Indian was to be allowed to wield political power 
in his own right, though to a small extent. The Secretary 
of State, Mr Montagu, was specially deputed to India 
to make personal inquiries, and in collaboration with 
Lord Chelmsford, the Viceroy, he prepared the famous 
report on which was based the Act of 1919* This Act 
introduced what are described as the Montford Reforms. 
The Act of 1919. The Act of 1919 was an attempt to 
implement the promise container! in the Declaration of 20 
August 1917. \ The purely bureaucratic system was to be 
modified but not to be wholly abolished. The principle 
of political responsibility was to be definitely introduced, 
but the extent and scope of its action were to be limited. 
The changes brought about by the Montford Reforms 
inevitably resulted in the formation of a hybrid structure. 

4 4 

An irresponsible executive was partially placed at the 
mercy of a popular legislature. Bureaucracy and demo- 
cracy were strangely mixed and closely associated with 
each other. 

There were three main concepts on which the new 
scheme was based. First, the central and provincial spheres 
were demarcated from each other with greater clarity by 
the Devolution Rules. A larger measure of independence 
was granted to the provinces. Secondly, the provincial 


subjects were divided into two group Executive 

to be administered b. d baU was given 

Council as before. ***^~ eK selected by «hc 

for management to c l c cted members of the ' " 

Governor from among f u lly responsible to 

vincial Legislative Counc ^wu Ucy / TUe legislative 
that chamber for their a large d in size and »n> 

councils themselves were g « 8 mcmbcfi . 1 he 

given a substantial .^^j'^nsiderably lowered. A 
franchise for their dec W ™ p , a ced under then 

part of the P~ v,nc,al b ““ g ^ cm<; nt of responsibility was 
control. Thirdly, « ^ Government, the number of 
introduced in the r' ou ncil was increased m p»a< 114 

Indians in the Execut.v ^ wa> R ; v , a the bicamera 
,o three. The central legislatu olig . whl cal but 

shape. The Upper Hw . be more representa- 
the Lower House expected ^ ^ {ranchisc was 

tive of Indian political a • of thc Central Budget 

prescribed for its selection. ^ Legislative Assembly 

. h & r — i,nd critWw 

aitiu.de of the central execute Reforms were 

The Simon Commission. Thc^ M ^ ^ ^ in!1(k . 
denounced by nationa j; sappo i n ting, and there wax a 
quate, unsatisfactory^ ^^^qal transfer of poji- 
persistent demand f K to Indian agitation Hr 

tical power to India^ P Statuto ry Commission 

Majesty’s Government sent . o ^ ^ ^ ^ simon . 

to India in i£2$ 1 un c nQt think it necessary to 

Unfortunately, Parliamcn q 0 f a Commissi”" 

include a single Indian in he p-o jud 

>'■ rr - — ts ^ 
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aspirations of India. This exclusion was keenly resented 
and the Simon Commission was boycotted even by the 
Indian Liberals. Its Report, which was published in 1930, 
was received with a chorus of condemnation. 

In the meantime, the Labour Party which had frequently 
professed sympathy with Indian ambitions was cstablisheo 
in office, if not in power, in England. Its Ministry decide-’ 
that a Round Table Conference should be convened tc 
discuss the constitutional future of India, and Indian 
leaders were invited to participate in its deliberations. 
This decision, however, did not convey the clear assurance 
that the ultimate object of Parliament was to conff 
Dominion Status on India. The Indian National Congress 
therefore, declined to take part in the proceedings of the 
Conference and launched the Civil Disobedience Move- 
ment in earnest. The country at last came to bt 
governed by a series of ordinances. 

The Round Table Conferences. The first Round Tabl' 
Conference was opened in London by King George V in 
the second week of November, 1930. Its deliberations 
lasted for ten weeks. After it had dispersed, a vigorous 
effort was made in India to bring about a reconciliation 


between the Government and the Congress. Lord Irwin, 
the Viceroy, held prolonged conversations with Mahatma 


Gandhi, and a settlement satisfactory to both parties wa: 
ultimately arrived at. Mahatma Gandhi later on pro 
cecdcd to England to attend the second Round Tabl< 
Conference which was convened towards the end of 1931 
However, during this period the Labour Party was dis 
rupted and had gone out of office and the Conferenct 
ended inconclusively. In 1932^ the third Round Tabh 
Conference was convened in London, and it formulatec 
its recommendations before dispersing at the end of tha 
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ear. After a good deal of deliberation and discussion 
following the Conference, an Act based on them was 
finally passed by Parliament in 

.he Act of 1935. This Act introduced important changes 
t tip*. Central and Provincial Governments in India. That 
u*t of it which pertained to the provinces and made them 
ifonomous units came into operation from 1 April 1937 * 
.vas functioning till the advent of Independence in 1947* 
,iat part which pertained to the Central Government and 
ilich was intended to establish an all-India Federation 
vas not however made effective at the same time. In fact 
n*. account of the complications created by the Second 
3 rld War that part was never put into operation and 
'"federal scheme embodied in it remained a dead letter, 
he Cpnstitution of Republican India is to a great extent 
idellcd on the provisions of the Act of 1935 and there 
\lso naturally a certain amount of continuity in the 
•ciplcs of government and in the administrative struc- 
0 even after the achievement of freedom. The 
lowing pages are therefore devoted to a short dcscrip- 
-i of the constitutional machinery set up by the Act 
1935 and which was actually functioning till 1946-7. 
vo Sections of the Administration. Unlike most of 
e pre-British conquerors of India, the British people did 
abandon their own country and permanently settle in 
* land of their conquest. The Mussalman invaders of 
lia, for instance, made India their home even though 
w-y originally belonged to Central Asia. To the British 
jplc Great Britain was the vital centre of all imperial 
dvity; that little island was the point of convergence of 
; vast empire. The British ruled over India from Britain, 
e nd the Indian administrative structure had therefore to 
\ based on two distinct entities. 
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The ultimate authority was naturally exercised by t 
sovereign rulers from their island home. They appoint^ 
an agent in England, called the Secretary of State f 
India, to function on their behalf and to keep in 
closest touch with them. In this agent were vested tt 
supreme powers of supervision over the Indian officia’ 
On the other hand, the work of actually governing t’ ^ 
conquered territory was entrusted to a body of officers w j 1 
had to work and live in India itself. They were the mr; 
on the spot who were in direct contact with the subjf<3 

population. ) 

The Indian administrative machine was therefore divid > 
into two sections. One operated in India, and was *; 
course much the bigger in bulk and extent. It was cc , 
posed of the Government of India and the Proving.!’ 
Governments. The other operated in England and sen *j ' 
as the instrument for enforcing the will of the soverei « 
It consisted of the Secretary of State, his Advisers, ; x 
their establishment known as the India Office. u> 

I 



O' 

•‘i 




n— r ia S 

pany was abolished thcrea ftcr in the Crown and 

administration was ves c ^ adequate and efficient 

parliament of Britan . t of a principal 

ulfilment of those responsilnht,es a ne P Mcmber 

Secretary of S ‘ atC H W “ "^given the exa.tcd .a, os of a 
Sf Parliament and was also g ^ ncc<ssary that he 

'Cabinet Min ' stcr ' ^’°“®' t . hanci knowledge of India and 
Should have acquire <r lcc . Like all Ministers 

■jts problems before he at (< 1 - jndia was respons- 

L Cabinet, the Secretary ^ ^ ^ 

'Sic, in the first ,nSt .“" C c ; i |° a * „ CS P He had to keep them 

immediate minis en« ^ ncW Uncs Q f action that he 

Adequately informed •„ his department. Their assent 

^‘? ht prOP °“'rc required for all important innovations, 
and support were q s tarv of State with Parliament 

Thc relations of * ^ He was essentially the 

vere those of sen wi n and the instrument 

interpreter of the pai i . bodv was absolute 

f £ 23T-- •*-*» r 

££& »■ “ » ^isrrrs 

. dvr. satisfactory explanations. 0 (p,ce 

\ dy an adverse vote of the ? iod 

I with his party and went out with ,h Jhe ma«n ^ 

, li^r^ousc of Commons. 
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Under-Secretaries. The Secretary' of State for India, 
like other Cabinet Ministers, was helped in his work by 
two assistants known as Under-Secretaries. One of them 
filled a political and the other a bureaucratic role. The 
Parliamentary Under-Secretary had to be a Member of 
Parliament and it was his duty to expound the policy and 
actions of the Government on the floor of the legislature. 
On the other hand, the Permanent Under-Sccretarv was 

4 

not a politician and was debarred from being a Member 
of Parliament. He was an official of the Civil Service 
and was guaranteed fixity of tenure during good behaviou^ 

At the end of -a long and distinguished service in his depart 
ment he was selected to be its executive head. Bccaus^ 
of his long experience he was a store-house of expert 
knowledge which his political superior, the Secretary c! 
State, could consult with profit. The large official estal} 
lishment maintained for the Secrctarv of State was know 

4 • 

as the India Office. I he total number of its personn/ 
was about 300 and all of them were recruited in Britain. 
Salary. T he salary of the Secretary of State was a charge 
on the revenues of India as late as the Montford Reform* 
because it was felt by the nineteenth century British states 
men that the expenses of keeping the Indian estate ough; 
to be debited to the estate itself. It was argued that the 
British citizen should not be financially penalized for 
creating an agency to supervise the administration of a 
subject country. Such a calculation was unjust because it 
ignored the gains which accrued from the conquest. It 
was typical of the antiquated colonial doctrine which looked 
upon a colony or a conquered territory as the private 
property of the mother country. By the Act of 1919 the \ 
salary of the Secretary of State was accepted as an obliga- i 
non of the British public and began to be provided by / 
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■stablishment of the India did not 

Jight alteration in theoretical »PP" of Sutc wcre 

Powers. The powers of the Secre^. ^ 

extremely comprehensive ( g which introduced - 

important item. Even the Act o > 9 9 stated 

partial responsible government " dircct 

clearly that the Secretary of State might sup d 

. d control all acts, operations and concerns 

the government or the ^ ° f Ind ■ J ^ 

935 introduced a "^“o ' he hands of Indians 
lea of transferring P P British Indian provinces were 

:s much as P osslb ' m h its and ministerial government 
■aped into autonomous unit* ^ ^ (herefore omittcd 

' “ pr0m ' Sed Secretary of State’s powers of super- 

.ny mention of the Sc - , Howev er, the practical 

I ntcndence, direction an . did not necessarily 

tility of such an academic nega down ^ 

■rove to be great because ttejVrt ^ Governor was 

■whenever the Go ™ r ^Ttion or in his individual judge- 
equircd to ac in the general control of, and 

nent, he had to j: rf , ct ; 0 ns as might from time to 

•omply with such g cncr ^ Secretary of State and the 

time be given to him ' ■ Thc numbcr G f occasions 

Governor-General re. p . authorities were 

od which and the purposes for^h the ^ ^ ^ 

required to act in large> Every important 

administrative or financial was 

included in them Aiwtsfrs The Secretary of 

The India Council and the Advisers. 
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State was not expected to possess any considerable knowl- 
edge of Indian affairs. More often than not, he was almost 
totally ignorant about them. Yet he was called upon to 
control the policies and even to superintend the details of 
the Indian administration. Every important item of legis- 
lation, executive action, and finance was required to be 
submitted for his previous approval and sanction. It was 
a curious combination of power and ignorance. Parlia- 
ment, therefore, gave him the assistance of a Council to 


advise and assist him. It was composed of persons who 
had to their credit long years of service in India, and had 
ample knowledge and experience of Indian conditions. 
Indians, however, did not like this Council because the 
ictired members of the Indian Services who formed its 
membership represented a mischievous concentration of 
reactionary opinions and ideas so far as India’s political 
aspirations were concerned. The Act of 1935 abolished 
the Council, but created in its place officers who were 
called Advisers, and there was little fundamental 
difference between them and the Council which they 
supplanted. It must be noted that though the Advisers 
were expected to render valuable assistance to the Secretary 
of State, they did not enjoy any status of equality with him. 
It was entirely within his discretion whether to consult them 
or not to consult them, and whether to accept or not to 
accept the advice that they tendered, except in regard to 
matters concerning the Services, in which case their 
opinions were binding upon the Secretary of State. 

High Commissioner. The post of the High Commissioner 
for India was created for the first time by the Act of i 9 iq 
I he Indian Government, like all Governments, required 
many different kinds of equipment in the performance 
its civil and military duties. The annual value ran 
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into crores of rupees. This vast expenditure on the 
purchases made could have been so organized to have 
become an effective stimulus for the starting of new indus- 
trial ventures in the country and for strengthening them. 
Unfortunately, the alien bureaucracy which ruled over 
India did not consider this subject of India’s store purchases 
in terms of the industrial advancement of India. Orders 
for goods worth huge amounts of money were placed year 
after year outside the country." London became the chief 
venue of purchase and the Secretary of State took over the 
responsibility of making the purchases. As England itself 
was a great industrial country and as the British manu- 
facturers required markets for the disposal of their goods, 
it was alleged that the Secretary of State in making the 
purchases showed preference for British goods even when 
similar goods were available outside Britain at lower cost. 
This inevitably inflicted a great monetary loss on India 
and imposed a drain on its wealth for the benefit of the 
producer in the country of the conqueror. The authorities 
in India, who were all Englishmen, were not likely to feel 
the injustice of this position very keenly. And even if 
sometimes they did, they were powerless to prevent it. 1 hey 
could not question the discretion of the Secretary of State 
who was their constitutional superior and who had also 
taken it upon himself to work as their commercial agent. 

The Act of 1919 tried to remove this grievance of Indians 
by separating the political and the commercial functions 
of the Secretary of State and by entrusting the latter to a 
High Commissioner. His office was stationed in London; 
he was appointed by the Government of India; and his 
salary was paid out of Indian revenues. He was entirely a 
servant of the Indian Government and amenable to then 
discipline and direction. It was his principal duty to 
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% 

procure for them and for the Provincial Governments all 
those articles which they were required to import from 
abroad. He was expected to invite tenders for the supply 
of goods from all the important producing countries and 
to secure the lowest competitive prices. Irrespective of 
political or any other kind of pressure his insistence had 
to be exclusively on India’s gain and India’s benefit. To 
what extent in actual practice the High Commissioner 
was able to safeguard India’s national interest and to make 
his purchases only in the cheapest markets, it is not easy 
to say. The Indian Government to whom he was respons- 
ible was itself composed of a foreign bureaucracy appointed 
by the British masters and not responsible to the Indian 
people, and the High Commissioner would hardly find it 
feasible to disregard its inclinations. In fact, there was 
reason to believe that pressure was brought on him to 
observe some kind of preferential discrimination in favour 
of British and British Empire products. 
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INDIAN AFFAIRS 

The Legal Position. It would be interesting to under 
stand the nature of the relationship that existed between 
Payment and India in its varying phases during the days 
of British rule. The sovereignty of the British Government 
and Parliament over the Indian Empire was established 
by right of conquest. In strict legal theory, there were n 
restrictions or limitations on that sovereignty as long as 
the conquerors held the country. The form of the Indian 
Constitution was determined by Parliament. The daily 
routine of its administration was controlled by Parliament s 
representative and servant, the Secretary of State for Amha, 
It was repeatedly emphasized by the British politician that 
Parliament must be the sole judge of the time, of the 
nature, and of the degree of each stage of advance whic 

India may be allowed to make. . 

Liberal-minded British statesmen had often proclaimed 
that Britain held India not for the purposes ofimpcnalistic 
exploitation but only for the purpose of cducatmg its bac 
ward people and raising them to the level of the most 
civilized countries of the world. Their ultimate objectne 
was to train Indians for self-government and transfer P° 
tical power to them whenever they were found ft : for £ 
The Announcement of so August 19.7 enunciated the 
ideal of responsible government for India, to be realized 
in gradual stages, and the Act of ,9 ■ 9 w® a perceptible 
step towards that distant ideal. The Act of 1935 we 
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further in the same direction by introducing full provincial 
autonomy and providing for partial responsible government 
at the Centre. 

Relaxation of Control. The grant of political rights 
and privileges to India necessarily implied the with- 
drawal of parliamentary control over Indian affairs to the 
extent of that grant. If the transfer of power to Indians 
was to be genuine and real, Parliament could not simulta- 
neously retain that very power in its own possession. The 
Montford report therefore clearly suggested that in respect 
of all matters in which responsibility was entrusted to repre- 
sentative bodies in India, Parliament should be prepared 
to forego the exercise of its own powers. This meant 
a process of self-effacement for Parliament from the Indian 
scene, but one which had to be deliberately pursued, pari 
passu with the development of responsible institutions 
in India. 

The Method of Conventions. However, no specific 
provision for curtailing the authority of Parliament or of 
the Secretary of State was included either in the Act of 
1919 or in the Act of 1935. Such a legal restraint was 
felt to be inconsistent with British constitutional traditions 
and repugnant to the British mind. But what was not 

4 was sought to be achieved 

by the establishment of conventions. Thus it was prescribed 
by a rule made under the Act of 1919 that in respect of 
subjects transferred to Ministers in the provinces, the power 
of the Secretary of State to superintend and control should 
be strictly limited to the minimum. In respect of the 
Reserved provincial subjects and Central subjects where 
responsibility was not transferred to Indians the following 

given : if on any matter of purclv 
Indian interest the executive Governments in India and 
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AFFAIRS 



the Indian legislatures were in agreement, the Secretary of 
State and Parliament would not ordinarily interfere with 
the decisions arrived at in India, even if their views were 
opposed to these decisions. 1 he Joint Parliamentary 
Committee which reported on the Bill of 1 9 1 9 mentioned 
one particular instance in which the operation of such a 
convention and the application of the principle of non- 
interference was very necessary. 1 he belief, they said, was 
widespread that India’s fiscal policy was dictated fiom 
Whitehall and that it was intended to benefit Britain at 
the cost of India. In order to remove any grounds for 
such a suspicion the convention was proposed and accepted 
that whenever on any fiscal question the Indian Govern- 
ment and the Indian legislature were in agreement, the 
Secretary of State and Parliament should not ordinarily 
interfere. This was described as the Fiscal Autonomy 
Convention, which was repeatedly pointed to as having 
conferred full fiscal freedom on India. 

Its Defects. It was, however, obvious that the so-called 


autonomy granted by the method of conventions could 
not have any great practical value, because the conditions 
imposed for its realization were almost impossible of fulfil- 
ment. Agreement between the Government of India 
which was an irresponsible alien bureaucracy drawn from 
a conquering nation and the elected Indian legislatuic 
reflecting the aspirations and the distress of a subjet t 
people was,. in the nature of things, a rare exception ratlin 
than a normal condition. A convention which presupposed 
agreement between two parties which were incxitabh 
accustomed more to oppose than to agree with cat h otlu r 
was an empty illusion. Only once after the Montfoid 
Reforms was action actually taken in accordance with 
this convention and that too w r as taken by Mr Montagu 
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himself. But the precedent established by him was really 
too exceptional in the circumstances of its origin to be 
capable of frequent repetition. The expression ‘ purely 
Indian interest, taking India to be an integral part of 
the British Empire 5 was too vague. The economic and 
political self-assertion of India was bound to affect other 
parts of the Empire and also England itself. The idea 
of a fiscal autonomy burdened with such wide limitations 
was discovered to be unreal. 

After the Act of 1935. Things did not materially 
change even after the Act of 1935. The Joint Parlia- 
mentary Committee which reported on the 1935 Bill did, 
indeed, pedantically declare that after the introduction of 
the reform contemplated hy that measure there would be no 
need for the existence of any convention because India 
would be allowed to enjoy complete fiscal freedom. How- 
ever, they were also emphatic in declaring that this freedom 
could not be utilized for the purpose of injuring and 
excluding British trade. A clause was, therefore, added to 
the Special Responsibilities of the Governor-General enjoin- 
ing him to sec that goods of the United Kingdom or of 
Burmese origin imported into India were not subjected to 
discriminatory or penal treatment. A whole chapter of 
the Act of 1935 was also specially devoted to an elabora- 
tion of the same point. The Joint Parliamentary Com- 
mittee's explanatory comment on this point is illuminating 
as giving a clear idea of the intentions of Parliament. 
Reciprocity. They said ‘The United Kingdom and 
India must approach their trade problems in a spirit of 
reciprocity, which views the trade between the two coun- 
tries as a whole The reciprocity consists in a deliberate 

effort to expand the whole range of their trade with each 
other to the fullest possible extent compatible with the 
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interests of their own people. The conception does not 

preclude either partner from entering into special agree- 
ments with other countries ... but it docs imp y 
when cither partner is considering to what extent 1 
offer special advantages to a third country without injus- 
tice to the other partner, it will have regard to t c S' l,c 
range of benefits secured to it by the partnership, and not 
merely to the usefulness of the partnership in relation to 
the particular commodity under consideration at the 
moment.' There could hardly be a wider definition td 
the concept of reciprocity than what is contained in this 

exposition. ' The general range of ben ^ tS .“!“ r ^ “ 
partnership ’ could cover any conceivable item under the 

sun and could be conveniently put forward as an obstacle 
Tn the exercise by India of its so-called fiscal autonomy. 
The concept of reciprocity really implies a voluntary agree- 
ment between two nations. Each must be free to decide 
what will be most beneficial to itself, and m the light of 
that conviction to enter into specific contracts with I 
other There is no room for compulsion or foicc in such 
^ agreement. A country’s participation in a scheme 
embodying this principle presupposes complete fl ^ Ctl ° 
from outside control. And as long as that fixe o » 
not predicated for India, reciprocity was only a euplic 

mism for Britfsh dictation. 

After the experience of the working of the Act of 93 j 
for about three years it could be said that, on the whole, 
in actual practice, the ministerial side of provincial adminis- 
tration was no longer subject to the supervision and 
control of the authorities in the United Kingdom 1 
British Premier, Mr Neville Chamberlain, made it cle. 
in the House of Commons that as far as > muurfen respon^ 
siblc to the provincial legislatures for t c gore 
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the provinces were concerned, it was entirely inappropriate 
if Parliament was to call in question or criticize their 
policies and activities; the Secretary of State had no 
longer any responsibility in matters within the control of 
the provincial Ministers. Mr Chamberlain also suggested 
that even in the sphere in which the final authority was 
vested in Parliament, the right of the latter to interfere 
ought to be used with discretion and restraint. Since the 
transference of power into Indian hands in 1947* the 
control of the British Parliament over Indian affairs has 
of course altogether ceased. 
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THE CENTRAL EXECUTIVE: 

GOVERNOR-GENERAL 

The Governor-General. The Act of .935 P“>P° scd 
certain radical changes in the structure of the government 
of India. The unitary system was to be nans on 
a federation. But, for various reasons th.s part o the A 
was not made operative simultaneously with the intioil 
t on Of provincial autonomy. The legislative skeleton o 
the Indian Federation was provided by the Act, but, 
was not quickened into life. The Const, tut.on of he 
Government of India as framed by the Act of >9'9 '« 
with certain necessary modifications contmued to funcb„n 

till the advent of independence in >947- 1 hc ™ ccut ' 

side of the Central Government was composed of the 
Governor-General of India and his Executive Count, 1. 
Historical. Before the middle of the cghtccnth ccn- 
turv, the territorial possessions of the Company we c 
and they were merely the arc, dents of ,Ls bade. Bomb. 

5 

Sme necLary to co-ordinate its policy and resources 

in different parts of the Ind.an comment. A 
command and direction became absolutely <~n.udm ^ 
the activities of the Company. The Rcgula g ■ 
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1774 created the office of Governor-General for the Com- 
pany’s dominions in India, and Warren Hastings became 
its first distinguished holder. The importance and respon- 
sibilities of the office increased with the increase in the 
Company’s authority. The Acts of 1784 and 1833 
reiterated the supreme position of the Governor-General 
in the Indian polity. Strong-willed personalities like 
Cornwallis, Wellesley, Lord Hastings and Dalhousie estab- 
lished traditions of power and prestige which exalted the 
office of Governor-General to an almost regal and certainly 
awe-inspiring eminence. After 1858, the Governor- 
General was invested with the additional and unique 
dignity of the sovereign’s representative, and soon came 
to be designated Viceroy of India. 

Appointment and Qualifications. The Governor- 
General was appointed by His Majesty, acting on the 
advice of his Prime Minister. He was invariably chosen 
from the British aristocracy and often possessed high 
family connexions. Usually, he had made his mark as 
administrator, statesman or politician before he was 
invited to go out to India as Viceroy. Often he had 
ample parliamentary experience to his credit. The 
Governor-General held office for a period of five -years. 
It was essentially a non-party office. The dignitary who 
held it did not change with a change of ministry in 
England. Continuity of executive government and free- 
dom from the disturbing effects of purely artificial fluctua- 
tions were ensured by this salutary practice. Thanks to 
the high standard of British political sagacity and public 
morals, the Government of India was not allowed to be 
turned into a shuttlecock for the sport of the party leaden; 
of Great Britain. 

Salary and Allowances. The salary of the Governor- 
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General was Rs 2 , 5 6,ooo a year, ^.hc^n^ 
were allowances of '-nous kinds. ^ The ^ 

provided in the budget on 937 4 oooo- cxpendi- 

L 2,56,000; sumptuary allowance ^ 

ture from contract ^ ary and Dcpart- 

and motor , Military Secretary and Department, 

mcnt, Rs 2,63,000, . • Rs 4,70,000. 

Rs 3.22,400; l°ur CX 'th^Bodyguard cosi Rs 1.84,600. 

In addition, the Banc a ' on the maintenance of 

A certain amount was^ a so^p^ ^ Equipment allowance 

viceregal residences. O Governor-General when he 

of £5,000 was paid to 1 calculated that the 

was first appointed U f^.^^General, his office 

annual average cost er r s -7,62,000. 

and maintenance, wwU CouNCII .. The duties 

Relations with th , numerous and 

and powers of the Governor-Genera^ v Counci l 

varied. He was ^ions for conduct- 

and had power to ma ^ H c distr ibuted work 

ing the meetings o . 0 f an equality of 

among its different members Incase o^ ^ ^ # 

votes in the “’ ° „cral supervision over the 

casting vote. He excr • * and cou ld make him- 

work of the Executive details of departmental 

self closely acquwnted with tl ^ mcmbcrs or from 
administration, either dnec > ^ Sccrctarie s. These 

their immediate subordin ^ anomalous constitutional 
officers enjoyed a unique < Viceroy over the 

position. They had direct acce- ^ tbe se l C ction of 

heads of their immediate super. ^ opinion and 

members to the Exccutnc counted for a great 

influence of the Governor-Gen . Governors 

deal. He had also the power of appointing 
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of provinces other than Bombay, Madras and Bengal. 
A large amount of important patronage was thus in his 
hands. 

Before its expansion in October 1941, the Executive 
Council of the Governor-General was composed to a 
large extent of bureaucratic officials. Membership of it 
was the prize which was earned at the end of prolonged 
service in the different departments of Government. There 
was an atmosphere of discipline and submission in the 
usual routine of its working. It is otherwise with the 
British Cabinet, which has more decided traditions of 
equality and independence. The Governor-General of 
India could, indeed, be technically described as only one 
among several members of the Executive Council. He 
had an additional or casting vote in case of a tie. Except 
on the rare occasions on which he chose to exercise 
his emergency powers, he might give the impression of 
being only first among equals. However, the president 
of the Executive Council was also the Governor-General 
and Viceroy, and the ramifications of this combination 
were extremely formidable. 

4 

Warren Hastings was very unfortunate in his relations 
with the Executive Council. Some of its members adopted 
an attitude of implacable hostility to him. Cornwallis 
became wiser by the sad experience of his predecessor. 
Before he accepted the office of Governor-General, he 
made the important stipulation that the Governor-General 
should be vested with power to overrule the whole or 
part of his Council whenever he was convinced of the 
futility and harmful nature of its opinion. The demand 
was granted and Parliament passed a special Act in 1786 
to that effect. Ordinarily, every measure brought before 
the Executive Council required the assent of the majority 



of its members in order that it should be passed. It may 
be that the Viceroy found himself out-voted on occasions. 
Normally, he submitted to the wishes of the majority. 

But he had the exceptional power of overriding and setting 
aside its decisions. This power was indeed very rarely 
1 used. In fact, since its creation, it was used only once, 
in 1 879, by Lord Lytton to reduce the cotton duties. But 
its mere presence was enough to chasten any particular 
petulance on the part of the Executive Council. 

Relations with the Legislature. The Governor- 
General had considerable powers with reference to the 
legislature. He could address both chambers of the 
Central Legislature; he summoned, prorogued and dissolved 
them; he could extend the period of their tenure in special 
circumstances. He appointed a date and place to hold 
fresh elections; and also a date and place for holding 
sessions for either chamber. His previous assent was 
required for the moving of certain kinds of Bills in the 
Central Legislature. He could stop the proceedings of 
cither of the chambers on any Bill, clause or amendment, 
if he felt that the discussion was likely to affect the safety 
and the tranquillity of the Raj. He could send Bills back 
for reconsideration by the legislature. His assent was 
required for all Bills passed by the Central Legislature 
before they could have the force of law. T his was also 
true of certain provincial legislation. He could require j 
certain specified Bills to be reserved for the consideration 

of His Majesty-in-Council. 

Certification. In addition to these more or less routine 
powers, an exceptional overriding veto against the deci- 
sions of the legislature was bestowed upon the Governor- 
General of India by the Act of 1919. It corresponded 
to a similar veto possessed by him against the Executive 
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Council. ‘ Where either chamber refuses leave to introduce 
or fails to pass in a form recommended by the Governor- 
General, any Bill, the Governor-General may certify that 
the passage of the Bill is essential for the safety, tranquillity 
or interests of British India ’, and thereupon, even if the 
legislative chambers refused to pass such a Bill, it could 
become an Act by the mere signature of the Governor- 
General. 

A grave constitutional anomaly was thus created. 
Mr Montagu and Parliament had evolved a peculiar 
constitutional plan. It attempted to combine two systems 
which are inherently incompatible. The legislatures were 
materially increased in size and were made more demo- 
cratic and representative. Larger powers were conferred 
upon them. Yet the executive was to be in no sense 
subordinate to the legislature. It was to continue to 
be responsible only to a Parliament functioning in a 
distant country. The severe logic of such an incongruous 
blend of conflicting constitutional principles was self- 
evident. A serious difference of opinion between the two 
vital parts of Government must lead to a complete 
deadlock and bring the whole machinery to a standstill. 
An effective authority had to be provided to bring such 
an impasse to an end. As the executive was ultimately 
responsible to Parliament and not to the Indian legisla- 
ture, it must be enabled, if necessary, to assert itself against 
the latter, for the liquidation of those responsibilities. 
Given the hypov>.ei,«s that full political freedom was not 
to be bestowed upo:. mdia, the deduction drawn above 
was unavoidable. 1 »at the certification was meant to be 
a real power and not a mere ornamental possession was 
amply proved by experience. It appeared to have been 
interpreted as a normal instrument which could be freely 


TIIE CENTRAL EXECUTIVE : COVERNOR-GENERAL 33 

used from day to day. Yet constant exercise of such a 
power did not fail to prove irritating to Indian thought 
and exciting to Indian sentiment. 

Ordinances. Besides possessing these powers, the Gover- 
nor-General was also authorized to make and promulgate 
ordinances for the peace and good government of British 
India or any part thereof. An ordinance so made had the 
force of law as much as if it were an Act passed by the 
legislature. The period of its application was not to 
exceed six months at a time, though it could be renewed 
* for a further succession of such periods. 

Crown’s Representative. The Governor-General of 
India was not only the head of the administration of 
the land. He personified in himself the British sovereign 
and represented his master in the unavoidable absence 
of the latter from the land of his governance. He 
therefore enjoyed all the dignity and prestige and special 
privileges which the sovereign himself would have enjoyed 
if he had chosen to stay in India. He had the prerogative 
of mercy and pardon. On behalf of his sovereign, he 
received homage from the Indian princes. To them, he 
symbolized the Crown and all the unlimited sovereignty 

of the Crown. , 

Importance of the Office. That the cumulative 
influence of this lofty official upon the administration of 
India was bound to be immense was obvious. His large 
powers, ordinary and extraordinary, as the head of the 
administration, his exalted social status as the direct 
representative of the sovereign, and the large and lucrative 
patronage in his possession, were factors which gave him 
supreme eminence in the State. If he was endowed with 
a master mind and an assertive temperament, his views 
could colour every department of administration. The 



34 INTRODUCTION TO TIIE INDIAN CONSTITUTION 

Prime Minister of England, presiding over the British 
Cabinet, appears to be only first among equals, a leader 
of his peers. The Viceroy of India, on the other hand, 
had the appearance more of a superior than of an equal. 
Constitutionally, the distance between him and his bureau- 
cratic colleagues was far greater and much more 
fundamental than that between the Prime Minister and 
his colleagues in the Cabinet. 




THE EXECUTIVE COUNCIL 

Constitution. The Governor-General's Executive Council 
would have vanished from the Indian constitutional picture 
if the Federation of India as prescribed by the Act of 1935 
had come to be inaugurated. Its place would then have- 
been taken by a body of Counsellors and the federal 
Ministry. But that did not happen. The Council was 
created bv the Regulating Act in i 7 74> its last consti- 
tution was prescribed by the Ninth Schedule of the Act 
of 1033. Its members were appointed by His Majesty 
and no specific limit was put on their number It was 
therefore possible to enlarge the Executive Council without 
any amendment of the Act. The number 0 members 
after the Montford Reforms was eight, including the 
Governor-General and the Commander-in-Cluef. At least 
three of the members were required to be persons who 
were for not less than ten years in the sen-ice of the 
Crown in India. In 1946 this restriction was abolished by 
a special Act of Parliament. One member had to be a 
barrister of England or Ireland or an advocate of Scotland 
or a pleader of an Indian High Court of not less than 
ten years’ standing. From 1921 to 1941 the number of 
Indians in the Council was three. In strict legal theory , 
there could be no objection to all the members of the 
Council being Indians. In fact, from September I 94 b 

they were all Indians. 

Expansion after 1941- An important development in 
regard to the Executive Council took place at the enc 
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October .94.. The federal part of the Act of .935 had 

not been made operative simultaneously with the maugu- 

ration of provincial autonomy in April 1937 - lcre "‘J* 
keen disappointment in India at this turn of events. I 
had been hoped that a national Government rontiolle 
bv the legislature could and would be set up at the centre 
to meet the grave emergency of World War II. Ihc pro- 
posal was, however, ruled out. His Majesty’s Government 
were only prepared to sanction whatever reform was 
possible as an interim measure within the framework of 
the existing Constitution. It was felt that even 1 no 
radical change could be introduced in the constitutional 
status of the Council, its substantial expansion and Indian- 
ization could go a long way towards transference of 
authority into the hands of Indians, particularly if the 
Indian members were placed in a clear majority. Accord- 
ingly, the Executive Council was enlarged by the addition 
of five new seats, and the appointment of five Indians to 
hold them was also announced. This meant an increase 
in the total number of the numbers of the Council, 
excluding the Viceroy, to twelve, of whom eight were 
Indians. The Council thus xpanded and constituted 
began to function from O' tober 1 04 1 * membership 
was further increased to fifteen in July 1942, one seat 
being given to a non-ofTicial European. 1 his of couise 
was not the democratic and responsible government 
demanded bv Indians. But it was claimed that the new 

4 

development marked a change if not in the form of the 
Constitution at least in its spirit. For the first time in 
the history of British India, the work of government was 
entrusted to a body which contained a majority of 
Indians, though they could not be described as the elected 
representatives of the Indian people. 
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W ith the conclusion of World War II in 1945 and the 
advent of the Labour Party to power m England a little 
earlier, the tempo of India’s political life gathered fresh 
momentum. Indian leaders who were confined m a ls 
were released. Popular Ministries which had ceased 
function in a majority of the provinces since 1939 " e, ‘ 
restored to power in ,946. The question of conferring 
lull freedom, and even complete independence, on India 
was taken up for consideration in right earnest. c 
Cabinet Mission came out to India in March 194), ai 
made proposals for setting up machinery for framing the 
future constitution of India. In the context of all he c 
developments, a non-responsiblc executive, devoid of the 
backing and support of the important political parties 
functioning at the Centre even during the intervening 
period, was an obvious incongruity and embarrassment. 
Ixtemm Government. The Viceroy, therefore, invited 
leaders of Indian public opinion and of the largest politics 
parties to form the Government. T he statutory obligati 
that at least three members of the Viceroy s Council must 
be officials was removed by a parliamentary amendment o 
the \ct of 1 935- All the members of the Council coul 
therefore be non-officials and all departments of Govern- 
ment including defence and external affairs were offerct 
to them. On . September ,946 an Interim Government 
was formed by Congress leaders headed by Pandit Jawa 
harlal Nehru who was appointed Vice-President of 
Council. The Muslim League joined six weeks later. 

The whole idea of this arrangement was that in la 
if not in law a real popular Government with fu 1 P™'" 
would function at the Centre. The Viccioy wou ' 
tarilv abstain from using his powers and entrust the whole 
responsibility of government to the Executive ou 
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The Muslim League, however, did not accept the position 
that the Council was a cabinet; they were opposed to 
working on the principle of collective responsibility. The 
Congress and the League sections of the Council began 
working independently of each other. But in spite of 
these drawbacks the formation of such an Interim Govern- 
ment marked an epoch-making stage in India’s political 
history. It amounted to an abcvancc of the authority 
of foreign rulers in all subjects of government including 
external affairs and defence, and an assurance of the 
transfer of that authority into Indian hands. 

4 

Powers and Functions. The superintendence, direc- 
tion and control of the civil and military government of 
India were vested in the Govcrnor-Gcncral-in-Council till 
the Act of 1935. Every provincial government had to 
obey that authority and to keep members of the Council 
constantly and diligently informed of all matters of 
importance in its administration. After the introduction 
of provincial autonomy as envisaged by the Act of 1935, 
the powers of the Govcrnor-Gcncral-in-Council were 
• ^ ^ 1 so as to make them consistent with the 

autonomous status of the p; winces. The general power 
of superintendence, direction and control over the civil 
and military government in India was abolished. 

The executive authority of the Govcrnor-Gcneral-in- 
Council extended to subjects mentioned in the Central or 
Federal Legislative List. It did not extend, save as 
expressly provided for in the Act, in anv province to 
subjects mentioned in the Provincial Legislative List. The 
formation of new provinces was also no longer within 
their competence. In the sphere in which political control 
was transferred to the people of the province the autho- 
rity of the Govcrnor-Gcncral-in-Council was considerably 
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withdrawn. The tenure of office of a nrernbee rf the 
Executive Coundl was tad by thc Conned 

IXCL rear tif. t 94 . but was there- 

after reduced to Rs 60,000 pci >car. ^ yc Counc il 
Method of \Vorkin (; . ngu» ■ ; as a board and 

of the Governor-General " orkc >_ There was 

decided all questions by a ' k among its members, 

no systematic distribution o • disposal of the 

MzroS, ■££-;- 1 

sstr-ws » sss 1 «. 

disSte C ; n r 8 ordinary 

among the members and Govcrn0 r- 

important eases were . , Council. This 

General or dealt with collective y m , Un(]cr 

was what was kn ° W " “ ‘ cach P mc mber, in regard to his 
the working of this s>s > , , thc f ina i voice in 

own department or departmen , counc illor and 

ordinary departmenta ™ ^ ( q[ spccial importance 

administrator togcthci. ■ . ) j c ,h c views 

or one in which it was P"P“J “ "^^d to the 

o, a provincial government «> had ^ which 

Viceroy and the Cou , affected other 

originated in one departmen ! j Viceroy's 

departments. In thc nature a cabinct 

Executive Council cou no c bcr of years its 

in the British sense. For a long thc inc hi- 

composition was entirely luicaucra > k . 

sion of a few non-off, cia Indians did not ma ^ 
difference in that status. It could not have wo 
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did not work, on the principle of collective responsibility. 
The Secretaries. Immediately subordinate to the 
member in charge was the officer known as the Secretary. 
He was in charge of the departmental office. His position 
corresponded to that of a Permanent Under-Secretary of 
State in the United Kingdom. He was required to attend 
on the Viceroy usually once a week and to discuss with 
him all matters of importance arising in his department. 
Thus the constitutional position which he enjoyed was 
unique. He was a subordinate, having the special privi- 
lege of direct access to the superior of his immediate 
superior. The system was a remnant of the old days when 
it was considered desirable to keep a check over the actions 
and the departmental independence of the Executive Coun- 
cillors. The Governor-General as the head of the adminis- 
tration was therefore empowered to keep in direct touch 
•with departmental working through the Secretaries. 
Comparison with British Ministers. It is obvious 
that an English Minister differed essentially from a 
member of the Indian Executive Council, 'flic former is 
a politician first and an administrative officer afterwards. 
English Ministers arc not lifelong bureaucratic servants; 
persons in Government service arc precluded from taking 
scats in Parliament and therefore in the Cabinet. Things 
were different in India till the expansion of the Council 
in October 1941. A few Indian public men could find 
a place in the Council, if chosen to fill the appointments 
by the Viceroy. Others were selected from the most 
successful servants in the administration. Elevation to the 
Executive Council was among the principal attractions of 
the Indian Civil Service. Yet the initiative and independ- 
ence, characteristic of a body like the British Cabinet, were 
naturally absent from the Executive Council as a whole 
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in India, nor did its member possess ha sc e o 
equality which permeates the relations of the Engl.. 
Ministers with their chief, the Prime M-™tcr. 

Much of course depended upon ihc head . ‘ 

stranger to the land which he was sent out to rule. « 
set out to work with a bureaucracy winch had crystalbz 
traditions. It supplied the expert knowledge about "«n 
and things in India, obtained after prolonged >ca^ of 
service on the spot. The claims of such a bod to be 
rccognircd as an authoritative and correct guide could 
not be Tightly disregarded. However, to a Viceroy endowed 
With a distinct individuality and vigour of will, the eons 
tutional atmosphere of the Council was congenial to 
development of his penonal influence and t c aceep anc 
of his lead in all matters of policy and detail. All he 
same, the assistance of the Executive Council was indi, 
ncnsablc to the Viceroy in all circumstances And cxcep 
under very abnormal circumstances, no Viceroy would 
think of rciccting its decision. 
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Historical. The Regulating Act conferred upon the 
Governor-General and his Executive Council the power of 
making regulations or laws for the Company s dominions 
in India. The problems and requirements of a growing 
empire soon made it necessary to assign the work to a 
specialist, and a Law Member was appointed to the 
Executive Council in 1833. From 1861 a few non-official 
Indians came to be added to that Council when it sat 
for the purpose of making laws. Some of these members 
were allowed to be elected by the Acts of 1892 and 1909, 
and the deliberative powers of the Council were increased. 
In those days of course there was no question of the 
executive being put under the control of the legislature. 

The Montford Reforms were supposed to be the first 
instalment of self-government promised to India by the 
Announcement of August 1917. The constitution and 
status of the legislatures as proposed by them had a faint 
and shadowy background of political responsibility. The 
old Supreme Legislative Council was replaced by two 
bodies, the Council of State and the Legislative Assembly. 
A large elective element was introduced in them and they 
were granted more importance and powers than their 
predecessors had enjoyed. The Montagu-Chelmsford 
Reforms were superseded by the Act of 1935; but as the 
federal part of the Act was not made operative, the Central 
legislative chambers as they existed since the Act of 1919 
continued to function. Their constitution, powers and 
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procedure during the transitional period were defined in 
the Ninth Schedule of the Act of ig35- Bcforc S ,unS * 

to describe the different kinds of electorates that existed 

in India in the days of British rule, but which have now 

almost completely disappeared. lhe> were ; 

on qualifications either of property or community or special 

interests. Residence was also an important factoi . 

Electorates in India 

A general electorate was one in which no account was 
taken of the race or community of the voter h 
electoral law prescribed certain property and ot c. u 

(Rations, and all citizens who possessed them -re cm tied 

• need and rclicion. Kcsicicncc 

to vote irrespective ol caste, ciclu b 

In a definite territorial area, which defined the geographi- 
cal limits of the electorate, was of course essential. 
Non-Mohammedan Constituency. In India, the nca.cst 
onnrnarh to a ecncral electorate was found in the non- 
Mohammedan constituency. It consisted of all enfranchised 
persons, other than Mohammedans, in any electoral area. 
It might thus be composed of Hindus, Parsecs, Jews, Chri 
ians and others, all placed together in one group, provided 
they satisfied the conditions about the franchise. 
Communal Electorates. The concept of a communal 
electorate was different. Here the very first condition 
which was essential to entitle a person to a vote was 
that he must belong to a particular community. 
Being a member of that community, he had further 
to satisfy the conditions of the franchise as fixed by 
the electoral law. Persons not belonging to that com- 
munity were entirely excluded from the electorate. In 
India, communal electorates were conceded to Moham- 
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mcdans throughout the land, to Sikhs in the Punjab 
and to Europeans in important cities and plantations. 
Those who voted in these constituencies and the candi- 
dates who contested the scats had to belong to the 
Mohammedan, Sikh and European communities respect- 
ively. Others could neither vote nor stand for election in 

4 

these electorates. 

Mixed Electorates with Reserved Seats. It was 


* found possible to devise a system which was a compromise 
between the general and communal principles and com- 
bined both of them. This was known as the system of 
mixed electorates with reservation of scats for particular 
communities. In such a system it was not necessary that 
the voters or electors should belong to a particular religion 
or race. The electorate contained the names of all those 
who possessed the requisite franchise, though they belonged 
to different creeds and communities. But it was also 
laid down that out of the total number of scats which 
had to be filled by election a certain number must be held 
by members of a particular community. They were also 
free to contest and succeed in securing any number of 
scats over and above those reserved for them. 

In a communal electorate the candidate had to win the 
confidence of the members of his own community only. 
In a mixed electorate with reservation of scats, he had to 
look for votes even outside his community and endeavour 
to be popular with all. In India, the privilege of reserva- 
tion of seals for their own community was granted to the 

Maratha caste in the Bombay Deccan in elections to the 

# 

Bombay Legislative Council by the Act of 1919, but was 
taken away by the Act of 1935. The Nehru Report advo- 
cated the extension of the same system throughout the 
whole country in place of the existing communal electorates. 
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* „„id„,bl t body cl »Sd S 

supported the same view in the intere 

Indian nationalism. 

Special Electorates. Besides these types there was 
another type known as ' spenal constituencies . U 
were intended to represent certain special interests .. h 
country in their own right, and independently. Ihe landed 
aristocracy ot the country, the industry, trade ant 

merce of the country, educational - « “ 

universities, were all special interests which had tote 

properly safeguarded and which were 

recognition as entities useful and beneficial to the Stoto. 

— r s tf 1C” in r,E“ t:! 

communii) oi iacc. 111 , 

communal constituencies. . , ; 1 , G r 

In India several universities were given the light 

sending their own representatives to the legislature. Simi- 
larly European Chambers of Commerce, Indian Merchants 
Chambers P and Bureaux, Millowners’ Associations Sardars 
and Inamdars were created into constituencies by them- 
selves Every person, irrespective of community or religion 
who was a recognized constituent of these bodies couh 
vote in elections which were held for the return of 

Why'commonai. Electorates were Created Com- 
munal electorates were introduced in India ^ ‘he mo 
convenient and satisfactory means which the But,. 1 
imperialist could devise for protecting the 
minorities. One of the greatest dangers of democ a 
is that it may degenerate into a mere tyrannic l rule of 
the majority over the minority and the supp 
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the latter. This danger is likely to be aggravated in a 
country like India with its many races, religions, languages 
and conflicting historical traditions. Some effective safe- 
guard was considered necessary under these circumstances. 
The Morley-Minto Reforms of 1909 therefore decreed 
that the Indian electorates should be divided into two 
parts — non-Mohammedan and Mohammedan — on the 
principle of religion. To such exclusive religious groups 
was given the right of sending representatives from 
among themselves to the legislatures: Weightagc in 
representation was given to the minority community, that 
is, the Muslims. 

Their Dangerous Effects. That communal electorates 
have a tendency to emphasize and perpetuate the existing 
racial and religious differences, and to prevent the growth 
of a healthv nationalism, will be readily admitted by even 

• ’ • 4 

a casual observer. By putting a premium upon commu- 
nality they positively discourage any tendency to a political 
fusion of the different communities, and engender a nar- 
rower and more selfish angle of vision. The communal 
and religious antagonism in India is attributed bv manv 
eminent Indians to the existence of communal electorates. 
However, communal electorates became an accomplished 
fact in Indian polity and it was extremely difficult to undo 
what was done. They had acquired the strength of a 
vested interest. The minority was reluctant to part with 
a privilege which had been in its possession for many 
years. However, after the achievement of independence 
they were abolished by the Constituent Assembly and do 
not find a place in the Constitution of the Republic of India. 

The Council of State 

The Council of State in India 


corresponded to the 
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upper chambers of other countries. The total number 
of its members was 60. Out of these, 33 were elec ed 
by various constituencies and 27 were nominated by the 
Government. Of the nominated members, not more than 
20 were to be officials. The Council of State was a part 
of the Central Legislature and its electorate was comprised 
within the territorial limits of the whole of British India 
The existing political divisions were taken as units, and 
seats were assigned to them approximately in proportion 
to their population, to their territorial extent and so on. 

The great diversity of political and economic conditions 
in the various provinces made a uniform franchise for a 
chamber of the Central Legislature almost an impossibility. 
The franchise, for the Couneil of State therefore was dif- 
ferent in the different provinces. 1 his body was intended 
to sene the purpose of an upper and revising chambci and 
therefore to consist of persons who had large vested in cr- 
ests in the land. They were expected to be conservative 
enough to counterbalance the radical freaks of a demos. 
Hence the qualifications were so contrived as to ensure 
that the majority of the members would belong to the 
richest strata of society. 

In the province of Bombay (i) persons who paid income- 
tax on an annual income of not less than Rs 30,000, 11) 
persons who were owners of land, the land revenue dues 
of which were not less than Rs 2,000 per year, (111) persons 
who were Sardars or Talukdars or Dumaldars or Inamdars 
and recognized as such by the Government, were entitled 
to have a vote. The intellectual clement was supplied by 
the further provisions that (iv) all persons who had been 
once Presidents or Vice-Presidents of a Municipality, (v 
Presidents or Vice-Presidents of a District Local Board, (vi) 
persons who had been members of the Senate or fellows 
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of a University, (vii) persons who had been members of 
any legislative body’ in India, (viii) persons who enjoyed 
the title of Mahamahopadhvaya or Shams-ul-Ulema, had 
also a right to vote. These provisions made it possible for 
comparatively poor persons to contest the scats of the 
Council. In the elections of 1925 the total electorate for 
the Council of State numbered 32,126, of which Burma 
contributed no less than 15,555* M representatives from 
Burma were excluded, the remaining thirty-two members 
of the Council of State were elected by only- 17,000 voters 
spread over the whole of British India. It had thus a pre- 
dominantly oligarchical character. It was conservative in 
its formation and its outlook was generally narrow and 
reactionary. The tenure of the Council of $tate was five 
years. The President of the Council of State was nomi- 
nated by the Governor-General, and until 1932 he was 

invariably an official. Thereafter, however, a non-official 

# 

was selected to hold that office. 

The Council of State was given full legislative powers. 

F.verv Bill must receive its assent. No measure could be 

# 

incorporated into the law of the land unless the Council 
of State had given its sanction to it. It could exercise 
control over the administration by moving resolutions or 
adjournments or votes of censure, or by putting questions 
and supplementary questions. 

The Council of State was avowedly a body of elde;s, 
oligarchical in character and serving as an upper chamber. 
The second chambers in Western countries have not the 
thorough control over the nation’s purse that the lower 
chambers possess. Following this sound constitutional pre- 
cedent, the Indian upper chamber was denied certain 
privileges in financial matters which were granted to the 
lower chamber. The Budget was to be presented to both 
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bodies on the same day. Both of them could discuss it. 
but the voting of particular grants demanded by the heads 
of various departments was a special duty and privilege of 
the Assembly. These were not submitted to the Council 
of State after they had been voted upon by the Assembly. 
The latter body was in this respect supreme, subject to 
the certifying veto of the Governor-General. 

After the voting of grants, ways and means of obtaining 
revenue had to be considered. Money had to be found 
for the expenditure that was voted, and all proposals for 
taxation were embodied in a Bill known as the finance 
Bill. This Bill had to be passed by the Assembly and 
was then sent up to the Council of State for its assent like 
any other legislative Bill. The Council might pass the 
Bill as it was or introduce amendments, which must be 
acceptable to the originating chamber. In a deadlock, 
the Governor-General’s extraordinary powers could be 
exercised for preserving the proper conduct of the 
administration. 

The experience of the working of the Council revealed 
the usual antagonism and cleavage between the viewpoints 
of a democratic chamber and those of an oligarchical 
house. Bills rejected by the Assembly were on several 
occasions passed by the Council. On crucial occasions 
of conflict between the democratic Assembly and the 
bureaucratic Government, the oligarchical Council of 
State invariably threw itself on the side of the Govern- 
ment. Even in free countries, a congregation of vested 
interests is always nervous of the progressive democratic 
impulse, and is opposed to it. In a conquered country 
like India the instinct of self-preservation was immensely 
strengthened and naturally induced intense caution on the 
part of the aristocratic class. Critics of the Council of 
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State had every reason to deprecate the formation and 
constitution of a body which was inevitably drawn into 
an alliance with the bureaucracy as against the declared 


wishes of the popular chamber. 



Indian legislature was known as the Indian Legislative 


1 Report, Vol. I, p. 167. 

2 Including the President. 

3 One cf these* was nominated as the result of an election held 
in Brrar. 

4 At alternate general elections there were three non-Moham- 
medan seats for Bihar and Orissa and only one Mohammedan seat 
for the Punjab. 

5 The distribution of nominated seats could be varied at the 
discretion of the Governor-General but the officials could not exceed 
twenty. 
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Assembly. This body consisted of a total of 144 

of which .03 were elected and 4. J ™ 

latter not more than 25 were to be officials. It was thus 
evident that both in its size and in the larger proportion 
of elected to nominated members the Assembly was 
distinguished from the Council of State. The total numb- 
of its members was distributed among the vanous protunces 
according to their population and importance. The ex* 
ing political divisions of the territory of India were 
accepted as the units for its election. Thus the number 
elected members representing the provu.ee of Bombay 
the Assembly was .6 out of its elected t°ml of « 03 - 
There could not be a uniform franchise for the Assent y 
throughout India. It varied in the different proving 
according to local conditions, an attempt being made to 

establish^imilar real conditions in aU the 

the province of Bombay, (i) all persons who paid mcome 

tax'(ii) all persons who paid an annual land revenue 

7 i . h» L , 7-8 In an. err- 

Mahals and Ratnagiri Distncts and not lcss han ^ 75 
i„ the rest of the province, were given the franchise tor 

- ins z 

namoweT than that for the Bombay Legislative Council 
as prescribed by the Montford Reforms. The tota elec 
torate for the Legislative Assembly numbered ., 415.892 

7Z Zl - «...«»• “ - ■— 2 , 

Thus its 105 members were returned by less than fifteen 
lakhs of voters in British India, the total poptda ion 
which was then nearly twenty-five crores. The tenum 0 
the Legislative Assembly was three years. Jhe As.emby 
was given the privilege of electing its own Prudent 
amongst its members by the Montford Refoims. 
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The legislative powers of the Assembly were co-ordinate 
with the powers of the Council of State. No Bill could 
be deemed to have been passed into an Act having force 
of legality unless it had been passed by both bodies and 
received the Governor-General’s assent. All legislation 
had therefore to pass through the Assembly, which could 
also move resolutions, votes of censure, and motions of 
adjournment; any of its members could put questions and 
supplementary questions in the same manner as the 
members of the Council of State. It could thus exercise 
some control over departmental administration and indi- 
cate its political predilections. The Assembly had, how- 
ever, a wider power in the domain of- finance than that 
possessed by the Council of State. For the first time in 
Indian constitutional history, power was given to the 
legislature to vote the grants demanded in the Budget. 
Complete control over the country’s finance is one of the 
essential conditions of parliamentary government. Al- 
though it was not introduced in the central administration 
of India, an endeavour was made to create some 
shadow of parliamentary government by conceding to the 
legislature the privilege of voting a small part of the 
total value of supplies required by the Government 


of India. 

The proposals of the Government for the appropriation 
of revenues and moneys were divided into two parts, 
votable and non-votablc. Grants coming under the latter 
ere not put for the Assembly’s vote. Some very 
MinportAat subjects were included in this group. Interest 
and sinking fund charges, salaries and pensions of persons 
appointea with the approval of His Majesty or the 
J Secretary! of State, expenditure under the heads ecclesias- 
£ tgial, external affairs, defence, and tribal areas, were all 


) 


* 


o 
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non-vo table subjects. They covered about eighty-five 
npr cent of the total expenditure. 

P Proposals for the appropriation of revenues m subject 
other than these specified ones were submitted to the vote 
of the Assembly in the form of demands for grants. 
Assembly might assent to or reduce or refuse a grant. < ^ ran ^ 
tha t 'were "thus reduced or rejected could not be obtained 
, Zl Tovemor-General felt that they were absolutely 
£££ for the discharge of his responsibilities towards 
ParUamentand so restored them by his power of certifica- 
tion The Joint Parliamentary Committee made it clear 

... ,h, .1 

r&r •»? »> « 

General in-Coundl continued to be solely respons.ble .o 
Parliament for peace, order and good government m Induu 
the Assembly had power to appoint a Standing 
Finance 6on,mtoe to scrutinize proposals for new votable 

scope of the demand granted by the Assembly. 

Relation of the Executive to the Legislature 

No Principle of Responsibility. A proper understand- 
rr relation between the executive and legislative 

r srrsi «£ 
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In the beginning of British rule in India legislatures as 
separate bodies did not exist at all. And when they were 
introduced and as they were progressively developed during 
the latter portion of the nineteenth century, gradual addi- 
tions were made to their powere. But the irresponsible 
character of the executive administration was always 
emphasized and maintained. There was no question of 
the executive being controlled by the legislature. The Act 
of 1919 introduced many important changes in other 
directions, but so far as the strictly legal position was con- 
cerned, it left unchanged the old relations between the 
executive and legislative parts of government. Even after 
the Act of 1935, the same position was maintained as long 
as the Transitional Provisions and the Ninth Schedule were 
in operation and the Federation of India was not intro- 
duced. In strict theory, the Governor-General-in-Council 
continued to be as autocratic as he was before. Neither 
was it necessary for him or his colleagues to resign even if 
a vote of censure was passed upon them by the legislature. 
Their salaries and rules of service were beyond the reach 
of the people’s representatives. They were not bound to 
accept any recommendation made to them by the legisla- 
ture. Their responsibility was only to the British Parlia- 
ment and they held office during the pleasure of the 
Sovereign. 

Indirect Influence of the Legislature. This was, 
however, a purely theoretical position. Matters differed 
somewhat in practice, particularly after the Act of 1919. 
With legislatures enlarged and to a certain extent demo- 
cratized, with an elected non-official majority created in 
them, with larger financial and deliberative powers con- 
ceded to them, the indirect but none the less real influence 
of popular opinion as expressed in the legislature could not 
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, • ' • -fi nt • The legislature could not dismiss 

be entirely insignificant. • requests made by 

executive members but couUdtaw requ ^ ^ ^ 

them for various grants nec y Thc refusal of 

smaller wheels of the mac n 8^.^ q{ any of the 

such requests and the rejec a Viceregal resort 

demanded grants did melee p tio n. That power 

to the ^ordinary ^«pon o rejectcd legislative 

was also invoked for any ou . t0 bc regarded 

measure. But unless ce 1 Qn administration by 

and used as ^TTfregarded a’s uncommon and 
certification had to be reg 

abnormal. entirely indepen- 

Legally, the Government of Injawem ^ ^ ^ 

dent of their legislature. P Inler j m Government 

even before the Jtabbs ^ cnough t0 be suscept- 

in 1946. ‘hey h ad to be tQ abide by ,ts wish, 

ible to popular ^ M y alcolm Hailey, speaking 

at least to a certain fter the introduction of the 

in the Legislative Asscm y Governm ent of India as 

Montford Reforms d“cnbed responsiv e if no. 

having become, alter u actions as having 

responsible to popular * popular view- 
become indicative, 1 ^ indirect influence of the 

point. The degre executive could not be 

legislature upon thc actions Th Monta gu-Chelmsford 

Report stated that i ar view as expressed 

be that on some occas.ons the popular vie ^ taken in 

in the legislature was ^ actua l experience of 
accordance with it. strong hope 

administrative working did not jus J Hutional 
about the practical success of such nd.rcc ^ ^ 

restraint. On more than one occasion, the 
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Assembly were disregarded. Proposals vetoed by it were 
restored. Grants refused by it were reinstated. Resolu- 
tions passed by it were neglected. The precarious and 
very limited nature of a power which was allowed only 
on sufferance and the existence of which was made 
dependent upon the frailty of a generous caprice was amply 
demonstrated in the actual working of the administrative 
machine. 
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Composition op the Legislative Assembev - .t stood when 

the Simon Commission reported 


Constituency 


Nominated 


Elected 


Government of India 
Madras 
Bombay 
Bengal 

United Provinces 
Punjab 

BthaT and Orissa 
C. P. and Berar 
Assam 
Burma 
Delhi 

Ajmer-Merwara 
N. W. F. Province 


i/l 

<3 

• 

o 

14 

2 

2 

2 

1 

1 

1 

1 

1 

1 


U 

0 

1 

c 

o 

Z 


1 

2 

2 

2 

1 

1* 


e 

o 

X 

o c 
C o 


10 

7 
6 

8 
3 
8 
3 
2 
3 4 
l 4 
l 4 


M C 
<3 C 

° P 

ST 


3 

4 
6 
6 
6 
3 
1 
1 


J) 


c 

cz 

o 

O. 

O 

P 

UJ 


1/3 

o 

T3 


C 


B 

o 
<j 

c 

(3 
C 


o 

o 

u. 

o 

£ 


1 

2 

3 

1 


1 


1 

1 

1 

1 

1 

1 

1 


1 

2 


Total • 


15 52 


30 


n 

O 

H 


19 

18 

19 

21 

19 

15 

14 

7 

5 

5 

1 

1 

1 


145 


1 Report, Vol. I, P- 1 68 . Associatc d Chambers of Commerce, 

2 Nominated to represent the Assooa c Indian cornm umty 

Indian Christians Labour of nominated non- 

and the Depressed Classes. 1 r General at his discretion, 

officials might be varied by ihc • was a f, xc d number though its 
The official membership of ^ cn ^%J^ r S„. Gcncn \. 
distribution could be varied by the G °* c ^ ° hcld i n Berar which 
8 Nominated as the result of an election hcio 

"“ y fir^u w^’mic-Tby -n-ccmniunal ccns.i.upnci«. 
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A BRIEF OUTLINE OF DYARCHICAL 

GOVERNMENT, 1921-37 

The Genesis of the Scheme. The final goal of British 
policy in India was enunciated in the Announcement of 
20 August 1917. It was described as the progressive 
realization of responsible government and the gradual 
development of parliamentary institutions. The Act of 
1919 was intended to be the first important step in carry- 
ing out that promise. Parliament tried to find a way out 
of two impossible and unacceptable situations. On the 
one hand, it was pledged not to permit the Indian consti- 
tutional structure to remain entirely bureaucratic and 
uncontrolled by the Indian people as in pre-War days. 
On the other hand, it was determined not to allow the 
Indian polity to be suddenly transformed into a full-fledged 
democracy by one decisive stroke. Any scheme of reform 
which is based on this hypothesis must be essentially a 
compromise between the bureaucratic and the democratic 
principles. The dvarchical plan introduced by the Act 
of 1919 can be properly understood only when it is 
related to this fundamental assumption. 

That plan proceeded chiefly along the following cardi- 
nal points. In the first place, even though the unitary 
form of the Indian State was maintained, the spheres of 
the Central and Provincial Governments were clearly 
demarcated and separated from each other. Secondly, 
control by the Central Government was considerably 
relaxed in the provinces, though it was not completely 
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abandoned. Thirdly, provinces which thus acquired a 
status of greater administrative independence were made 
the centre of a new political experiment. The to nstal 
ment of self-government which was promised by Parliament 

was initiated in the provincial domain. 

The Provincial Executive. The system of dya V 

it operated in the Indian provinces was essen 

on one dominant principle. It deliberately created a 

division of the Government into two sections. 

them was wholly bureaucratic and the other was popular 

to a great extent. The former, which was kn °™ 
Reserved, was managed by an irremo\a c • 

Council. The latter, which was called Tmnsferr . * 

given over for management to responsible Ministers, 
these sets of officials were required to wor un 
head, namely, the Governor of the province, 
also associated with, and depended for legis ation up • * 

same legislature. It was discovered by experience 
two divisions created by the dyarchical princip e in . * 
overlapped at several points. There cou c e no 
differentiation between two parts of the same »o\ cr 
It was found to be an inherent defect o t c w o 
that administrative work could not be success u 
buted into water-tight compartments. 

The Governor was the head of the P r ° v i n . - a j 
played a dominant part in the working o t ic r 
Government. He was invested with many powers, o 
and extraordinary. He presided over the Execu i\e 
cil, held counsel with Ministers, and mac c rues 
transaction of their business. He was empowere - 
exceptional cases, to override the Executive -ounci • 
in the sphere that was supposed to have been tra 
to responsible Ministers, the Governor was pcrmi 
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interfere with ministerial decisions, if found necessary. 
Complaints were made before the Muddiman Committee 
that such interference often proved excessive in practice. 

All laws passed by the provincial legislature required the 
Governor’s assent, and in some cases his previous sanction 
was required for the very introduction of a Bill. If the 
legislature did not pass a Bill which was deemed essential 
by the Governor, he could certify it into an Act in spite 
of the opposition of the legislature. 

The Governor’s position was further strengthened by the 
peculiarities of the dyarchical plan. The constitutional 
status of the Reserved and Transferred halves was incon- 
gruous. Their composition, oudook and methods of work 
were greatly different, and it was not improbable that 
they might clash with each other. To the Governor was 
left the important task of managing matters in such a 
fashion that conflicts, as far as possible, did not arise at 
all, and when they arose, were settled in a spirit of friend- 
liness and co-operation. 

If the majority party in the legislature refused to accept 
office and also prevented others from accepting it by 
refusing to vote their salaries, the Governor was empowered 
to take over the Transferred subjects in his own charge 
and to make arrangements for their administration. The 
Governors of Bengal and the Central Provinces did make 
use of this emergency power. 

Members of the Executive Council were technically 
appointed by His Majesty, but in practice their choice 
was made by the Governor. Their tenure of office was 
fixed at five years and they could not be removed from 
their posts by an adverse vote of the legislature. One 
half of the Executive Councillors were Indians and the 
other half were members of the Civil Sendee of long 
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standing. They functioned collectively as a Council, but 

not as a Cabinet on the portfolio system. 

The appointment of Ministers was made by the 
Governor. But his choice was restricted to persons who 
were elected members of the provincial Legislative Council 
Further, such persons alone could be selected to hold 
ministerial posts as were able to command a majority of 
the Council’s vote. Where public opinion was effectively 
organized into well-disciplined parties, the Governor had 
to leave the formation of a Ministry to the party leaden 
themselves. Unfortunately, such party formation was rare 
in Indian politics. Besides, the support of the nominated 
bloc and of the representatives of vested interests, both 
of which could be easily controlled by the bureaucratic 
government, had a considerable influence in determining 
the composition of a Ministry. 

The Working of Dyarchy. Ministers were not required 
to work on the principle of joint and collective respons- 
ibility They did not come into office and go out of oihee 
together and did not constitute an indivisible, homo- 
geneous whole like the British Cabinet. They were not 
therefore fortified by the strength of a closely organized 
unit. The Governor dealt with a Minister as an individual 

head of a department. 

Though the provincial sphere was purposely split into 
two halves, the provincial finances were left entirely un- 
divided. They were looked after by a Finance Member 
whose authority extended to the whole administration. 
The budget for the two halves was common. All taxation 
was provincial and its proceeds were credited to the pro- 
vincial exchequer. Out of that common reservoir, different 
sums were provided for expenditure on the various activi- 
ties of the Provincial Government, whether in the Reserved 
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or in the Transferred parts. Executive Councillors and 
Ministers had therefore to meet every year for preparing 
the provincial budget. The outlook of an irresponsible 
bureaucracy was fundamentally incompatible with the 
needs and ambitions of popular Ministers. A spirit of 
give-and-take, of mutual accommodation, was absolutely 
essential to the smooth functioning of such a delicate 
mechanism. If the differences became acute, and the 
result was a deadlock, the Governor could allocate funds 
between the two halves in his own discretion. 

Dyarchy was never intended to be an ideal in itself, but 
a stepping-stone to a fully self-governing India. It was 
therefore recommended that members of the Executive 
Council and Ministers should work together in the 
closest intimacy and mutual co-operation. The Governor 
could take the initiative in establishing traditions of 
collective working. In practice, if not in law, the line of 
distinction between Reserved and Transferred subjects 
could be obliterated. However, such an idea proved to 
be too altruistic to be capable of realization. On the 
whole, the Governors were not prepared to accept all the 
implications of Mr Montagu’s concept of dyarchy. In 
fact, experience showed that the Governor inevitably 
became the chief pivot and the centre of the provincial 
administration. Ministers complained of the undue inter- 
ference of the Governor in the working of their depart-, 
ments. In short, all government power tended to be 
concentrated in his hands. 

Indians were thoroughly dissatisfied with the whole 
project of dyarchy. The parliamentary appearances that 
it suggested were tantalizing. .But those who had a 
personal know-ledge of its inner working exposed its 
inherent contradictions and defects. The ideal manifes- 
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tation of dyarchical government implied the comply 
self-effacement of an irresponsible bureaucracy. Unfortu- 
nately, that quality was too super-human to be a norma 
feature of the administration. 

The Provincial Legislatures. The Act of 1919 pro- 
duced several important changes in the constitution of th 
provincial legislatures. In the first place they ceased to 
be looked upon as mere enlargements of the Executi 
Councils. Their status as independent organs of govern- 
ment was distinctly recognized. Secondly, a large majority 
of elected non-official members was provided in their 
structure. Thirdly, the franchise for election to the pro- 
vincial Legislative Councils was considerably lowered. 

The powers of these legislatures were also increased. 
In addition to law-making, they were given greater 
control over the administration by means of the rights of 
interpellation, adjournments, resolutions, etc. A part ol 
the provincial budget was made subject to their vote. 
Lastly, thev were privileged to exercise supreme authority 
over that portion of the provincial executive which was 
represented by the Transferred half. Ministers were 
entirely the servants of the legislature. Even the Execu- 
tive Council could be indirectly influenced by the criticism 
of the Legislative Council. 
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Total Strength of Governor’s Legislative Councils 

AS GIVEN BY THE SlMON COMMISSION 


Province 

• 

Statutory 

minimum 

i 

Elected 

Nominated 
officials plus 
Executive 
Councillors 

to 

S3 

rt-H 

r* 

fi ? 

O C 

Z ° 

A c 

Actual 

Total 

Madras 

• • • 

118 

98 

7+4 

23 

132 

Bombay 

... 

111 

86 

15+4 

9 

114 

Bengal 

• • . I 

125 

114 

12+4 

10 

140 

United Provinces 

118 

100 

15 + 2 

6 

123 

Punjab 

• • • 

83 

71 

13+2 

8 

94 

Bihar and Orissa 

98 

76 

13+2 

12 

103 

Central Provinces 

70 ! 

55 

8 + 2 

8 

73 

Assam 

• • • 

53 

39 

5+2 

7 

53 

Burma 

• • • 

92 

1 

80 

14+2 

7 

i 

103 
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THE FEDERATION OF INDIA AS PROPOSED 
- IN THE ACT OF 1935 

One of the basic concepts of the Act of 1935 was the 
establishment of an Indian Federation, inc o. porating 
British India and the Indian States. Part II of the . 
was devoted to prescribing the details of the federal struc- 
ture. But this Part was not intended to be given effect 
simultaneously with the introduction of provincial . al "°‘ 
nomv on i April , 9 37 - There were many difficulties , 
doing so. Lengthy negotiations and discussions we 
necessary before the requisite number of Princes could 
lie persuaded to accede to the Federation. Besides he 
scheme had tvoked a very hostik reception m Bn, , 
India, and it could not have been enforced without 
creating a considerable amount of resentment and bitter- 
ness. Meanwhile, England was involved, from Septembr 
1930, in a war with Germany, and during the continuance 
of the emergency, highly controversial issues were ^natur- 
ally shelved. In the middle of October , 9 39 V,cer °> 
announced that the federal scheme was suspended indefi- 
nitely. It never therefore functioned, and the brief o 
line given here is of purely academic interest. 

A. Establishment of the Federation 
and the Distribution of subjects 

The British Indian Provinces. n0 . . 

culty about the incorporation of ntis n( _ 

Federation. Constitutionally speaking, the Bntis 
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mcnt was considered competent to prescribe, by an Act 
the political status and the administrative machinery of 
the British Indian provinces. But their old status o 
dependence on and subordination to the Central Govern- 
ment had now to cease. They could no longer be looked 
upon as mere agents of a political superior from whom 
their powers were derived. All powers hitherto enjoyed 
bv the Secretary of State, by the Governor-General and 
by any Governor or Local Government were therefore 
supposed to have been resumed by the Crown. The 
Central and Provincial Governments were thus reduced, 
in their relation to each other, to a position of equality 
in negation. The powers so resumed were taken to have 
been redistributed by the Crown between the Federal or 
Central Government on the one hand and the provinces 
on the other. Both these entities now derived their 
authority from the same source. The provinces therefore 
obtained a co-ordinate, and not a subordinate, status in 
their relation to the Federal Government. 

The Indian States. The position of the Indian States 
was quite different. They were not subject to legislation 
by the British Parliament, and were assured of their 
internal sovereignty by the treaties, sanads and usages 
which governed their relations with the Crown. The 
Crown did, of course, enjoy rights of paramountev over 
them. But it could not resume in respect of the States 


those powers which it could resume in the case of British 
India. The States could not be compelled to join the 
Indian Federation by Parliamentary enactment. They 
must join it of their own accord and of their own free- 
will. The Act of 1935 did not actually inaugurate the 
Federation of India. It laid down the method and proce- 
dure by which the accession of the States might be effected 
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if and when their Rulers thought it fit to accede. 
Instrument of Accession. A ruler who deeded to 
enter the Federation had to execute what was called an 
Instrument of Accession which was acceptable to is 
Majesty, and which would be binding upon the Ruler, 
his heirs and successors. He would declare through tins 
Instrument that he had acceded to the Federation and 
that, subject to the terms of the document the federal 
authority should function in his State to the extent to 

which he had accepted the Federation. 

The following two conditions had to be satisfied befo 
the Federation could come into existence: (1 States, the 
Rulers of which were entitled to choose not le* than 5* 
members of the Council of State, and (u) States the 
aggregate population of which amounted to at least one 
half of the total population of all the States put together 
had decided to accede to the Federation. 1 hus the new 
Constitution could not become an active reality unless a 
substantial portion of the States’ area and people were 
brought within its orbit. I. was found by experience 
that the task of securing the accession of the Princes wa. 

full of difficulty. ■ n . , c . 

After the Accession of the requisite number of States 

I, ad been signed, it would be lawful for His Majes , to 
declare by Proclamation that from an appointed day 
Federation of India under the Crown had been inaugu- 
rated. But before the issue of such a Proclamation a 
address in that behalf had to be presented to His Maje 
bv each House of Parliament. The authoritx 

British people was thus again emphasized. 

Three Lists of Subjects. By the Act of i93d 
exhaustive and specific list of subjects was raw n 1 
the Central Government and another was similai y c 
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a third lartrc list was further 
up for the P ™" nC c “ ncu r rent jurisdiction of those two 
prepare expected to be a useful device for 

securing uniformity in certain matters without introducing 
centralization. As regards residuary powers, Hmdusjene- 
rally favoured leaving them to the Centie n 
D re ferrcd the opposite course as being more desirable m 

P r • c The Act finally laid down that 

the interests of minorities. 1 he Act nnauy i 

the Governor-General might empower either he feder 
or the provincial legislature to enact a law with reference 
to anv matter not enumerated in the Central, Provincial 
and Concurrent Lists. The Federal Legislative List con- 
tained in all 59 objects which were more or less o a - 
India importance; the Provincial List contained 54 ^ms 
and the Concurrent List 36 items. 


B. The Federal Executive 

The Crown and its Paramountcy. The sovereignty 
of the British King was supposed to extend to the whole 
of the British Empire, and he automatically became 
the legal head of every system of government and 
administration that might be created for the different 
component parts of that empire. The King was to 
become the highest legal dignitary in the Federation of 
India even as he was in the unitary Government of the 
country. Certain powers were specifically vested in him. 
For example, the appointment of the Governor-General, 
the Governors and the Commandcr-in-Chicf was to be 
made bv His Majesty; many orders-in-council pertaining 
to various subjects had to be issued by him; he could 
disallow laws passed by cither the federal or provincial 
legislatures; Instruments of Accession executed by Rulers 
of States had to be approved of and accepted by him; 
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it was in his power to issue a Proclamation establishing 

the Federation of India. Among the prerogative P 0 ' 
of the King may be mentioned the control of fore gn 
policy ; right to grant honours; right to grant pardon and 
so on. The Crown was always considered to ha- the 
rights of Paramountcy over the Indian State . 
tions between the States and the Crown «ren 
purely contractual basis. The authority of he strain 

exclusive right of interpreting the old treaties n he light 

of modern conditions, and by the custom of 

usage of the Political Department of ‘he Govemn ent o 
India. Even the Butler Committee could not 

scope of paramountcy in a particu ai States.’ 

relation between the Paramount oucr an ( 

they said, ‘ is not fixed, rigid or *7^^ 
mobile or dynamic in character. 

remain paramount.’ were 

It must be clearly understood ^.'^(Lwn in his 
not expected to be directly cxcrci d constitutiona i 

own free will or discretion. In CXC iciscd on his 

philosophy and practice they are ' Q ( rcspon siblc 

behalf by Ministers who arc, m the last 1 c. 1 

,0 the people. In the case of India, the 

to or enjoved by His Majcste were ^ t 

by popular Indian Ministers but by the Secret r 0 S u 
for India and the British Cabinet, who were the sen ant. 

of the British public f . was not 

intended to satisfy India’s demand for an imm ’ • (h( . 

duetion of full-fledged responsible go~ nt was not 
federal centre and in the provinces. , , j 

prepared to accept the claim for such a wholesale 
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radical alteration ol the Indian Constitution. The changes 
proposed in the new Act were insp.red by a restricted idea 
and toned down by numerous limitations The prme.p e 
of responsibility was to be introduced in the Federal Go 
ernment to a small extent, but otherwise its bl ‘ rcaucra ‘ 1C 
Character was to be maintained. To put it briefly, a dyai- 
chical system was to be established in the federal sphere 
\t the head of the Federal Government was to be the 
Governor-General of India and Crown’s Representative 
(or Viceroy). Subjects in the Federal Legislative List 
were to be divided into two groups. One, which may for 
convenience be called Reserved, was to comprise defence, 
ecclesiastical affairs, external affairs except the relations 
between the Federation and any of the Dominions in the 
British Empire, and tribal areas. The other, which may 
similarly be designated as Transferred, was to include all 

the remaining federal items. 

The Reserved departments were to be administered by 

the Governor-General with the advice of a new type of 
ofhcials called Counsellors. They were not to form a 
council like the Executive Council, and were not to be 
responsible to the federal legislature but only to the 
Governor-General. The Transferred departments were to 
be administered by him with the aid and advice of a 
Council of Ministers who were to be members of the 
federal legislature and responsible to it. The Budget was 
to be common to both the parts of government, and the 
same legislature was to make laws for both. 

Tiik Governor-Gf.nf.ral. The Governor-General of 
India was to be appointed by His Majesty on the advice 
of the Prime Minister of Britain, and was expected to 
possess the same qualifications that were possessed by him 
in the past. Normally, he would also be the Viceroy or 
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Crown’s Representative and enjoy immense authority and 
prestige The importance of the office and of he 
personality which held it could not diminish even after the 
inauguration of the Federation. The ^-inor Ccner 
was to have many powers, ordinary and extraord na^ n 
the executive, legislative and financial domain, of go 
meat. A new feature of the Act was that .hr c _d.Hc on 
ways for the exercise of those powers were defined. These 
ways applied to all departments of Government whether 
Reserved or Transferred and covered the whole sphere of 

the civil and military activity of the State. 

(i) In some cases, the Governor-General had to act 
in his discretion; in doing so he need not consult h, 
Ministers at all (though he was not definitely P' C 'J" 
from consulting them), and might take decisions on h 
own responsibility. No less than 94 different sections o 
the Act made a mention of this power and directed the 
Governor-General to exercise it. They referred to practi- 
cally every important governmental activity . 

(ii) In' some cases the Governor-General was asked 
exercise his individual judgement; in doing so he wa 
expected to take the advice of his Ministers but need not 
necessarily accept it and act accordingly. Hus power wa 

mentioned in 3* different “\ ° f , thC A ' ; n " 
also concerned many important subjects, including item. 

like the Special Responsibilities. 

iii) In the cases that remained the Governor-Gener 

had l act on the advice of his Ministers, and . ere, 
their advice must be sought and accepted. The field 
action that was left after the above deductions were made 

was extremely limited. 1 vas 

It was laid down that when the Governor-General wa 
required .0 act in his discretion or in the exercise of h,s 
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individual judgement, he should be under the general 
control of the Secretary of State and should comply with 
such particular directions as might from time to time be 
given to him. 

The Governor-General could appoint Counsellors, not 
exceeding three in number, to assist him in the adminis- 
tration of the Reserved subjects of the Federation. His 
relations with them were not defined in the Act, and the 
method of their working was obviously to be determined b\ 
conventions and practice. But it was clear that they w'cic 
to have no kind of veto over any of the actions of the 
Governor-General. 1 he Governor-General was also gi\cn 
the power to appoint a Financial Adviser who was 
to hold office during his pleasure, and whose salary and 
other conditions of service were to be determined by him. 

Technically speaking, it was the Governor-General who 
was to choose and summon the Federal Ministers. But 
as they would enjoy the confidence of the legislature, his 
power in this respect was, in practice, bound to be severely 
limited. He had however the right to preside over their 
meetings in his discretion, and to make rules of business 
for them. 

The Governor-General was given considerable powers 
over the legislature. He could summon, prorogue, and 
dissolve the Federal Assembly. He could make rules of 
procedure for regulating the business before either house. 
His previous sanction would be required before intro- 
ducing many important kinds of Bills, and his assent 
would be required for all Bills passed by the legislature 
before thev could become Acts. 

In addition to these powers, the Governor-General could 
issue ordinances, either on the advice of his Ministers or 
in his discretion. He could also pass what were to be 
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known as the Governor-General’* A^cntWy « * ^ 
authority and without any reference t ^ of 

bodies if he thought P— 

course an exceptional and « ratification, 

and took the place of the met ot nmcnt§ >vou id be 

The provincial ^^^^General in several 
under the control of the • . l0 ac t in his 

respects. When the Governor was r qu, red to act^ ^ 

discretion or to exercise his °" " h ^Governor-General and 
under the general contiol Dart icular directions as 

would have to comply with sue p held 

might be given by him from * QUt % SC c- 

was covered by this proeisio . General's superior 

tions of the Act in which the ^ 

powers in respect of certain P™"^. crnor . Gencr al, acting 
fically mentioned. Besides, Governor as to 

in hU discretion, could issue orde « «■ > ^ should be 
how the executive authoritN m 1 t0 the peace 
exercised for preventing any grave menace 

and tranquillity of India. Governor-General 

Over and above all these powcis Rcspon . 

was invested with what were dcscn ‘ product 

sibilitics. This legislative innovation w^ a un.q P^ 

of the Ac. of ,935- They were: India or 

grave menace to the peace an ^ >• ^ financial stability 
any part thereof; (b) safeguarc u g i safcguarding of the 
and credit of the Federation, ( )> v ' • j lls an d 

legitimate interests of the ’" , "°"‘ , “ eiating discrimination 
interests of the Services, {e) p . , : n scc tions in 

against the United Kingdom as men 1 United 

to 1.1 of the Act; (/, P re 7 r ^ ng Jng subjected to 
Kingdom or Burmese origin protection of the 

discrimination or penal treatment, U P 
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rights of any Indian State or its Ruler; ( h ) securing the 
due discharge of those functions which would have to be 
exercised in his discretion or in his individual judgement. 
These Special Responsibilities had to be fulfilled by the 
Governor-General exercising his individual judgement 
whenever he thought any action in that regard was 
nccessarv. 

4 

It must also be clearly understood that the formulation 
and definition of Special Responsibilities was not merely 
equivalent to reserving a certain number of departments 
for the Governor-General’s or Governor’s exclusive juris- 
diction, as was done in dyarchy. The division introduced 
by them was not departmental and physical, but should 
rather be described as psychological. They were intended 
to cover the whole domain of administration, whether 
ministerial or bureaucratic, federal or provincial. 

If for any reason the constitutional machinery provided 
by the Act failed to work and any of the wheels of govern- 
ment threatened to become immobile, the Governor- 
General was given special power to combat the situation. 
Section 45 prescribed that if the Governor-General was 
satisfied that a situation had arisen in which the govern- 
ment of the Federation could not be carried on in 
accordance with the provisions of the Act, lie might issue 
a Proclamation, and thereby (a) declare that his func- 
tions shall, to such extent as may be specified in the 
Proclamation, be exercised by him in his discretion, ( b ) 
assume to himself all or any of the powers vested in or 
exercisable by any federal body or authority. Such a 
Proclamation had to be communicated forthwith to the 
Secretary of State and laid by him before each House 
of Parliament. It was to cease to operate at the expira- 
tion of six months, unless Parliament bv resolutions 

# 
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approved its continuance for further periods; but in no 
cascTwas it to continue for more than three rears. lh» 
all the powers of the Federation could be taken over by 
the Governor-General in a grave emergency 
The Counsellors and Financial c 

administration of the Reserved part of the I-edcral Got cm 
ment, the Act provided for the appointment of a sepa ra 
set of officials. They were to be known as Counsellors^ 
They were to be appointed by the Govcrnor-Geneia 1 and 
their number was not to exceed three. The tenure of 
their office was not fixed by law nor w ere hen qm ldV. 
tions defined by it. Functions in respect of the Reserved 
departments were to be exercised bv the Governor-Gcner 
in his discretion; but he must have the assrstance 
men of experience, talent and representative charactct n 
the performance of the task. It was therefore not unlike v 
that most of the Counsellors would be members of the 
ICS of long standing and service. I lie Oounsell . 
opinions were not to be binding upon the Governor- 
3K and they were not intended to exerc.se any 

constitutional restraint over him. 

Financial Adviser. In addition to these Cou™dk» the 

Governor-General was empowered to appoint a h in m 

Adviser It was to be his duty to assist the Governor 

General in the discharge of his Special R «P°J bl '" f . 
safeguarding the finanrial stability and credit of the fede 
ral Government, and also to give advice to the l ed ra 
Government upon financial matters if he w as c onsu tet 
The Financial Adviser must no. be confounded w. h th 

tSSSSSSSSSSA ~ 
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the subjects which were not Reserved, it was provided 
that there should be a Council of Ministers. They were 
to aid and advise the Governor-General in the exercise 
of his functions except when he was required to act in 
his discretion. But the scope for ministerial authority 
would not have been large because the discretionary 
powers of the Governor-General were very wide and 
included the management of such important subjects as 
defence and external affairs, and the numerous reserva- 
tions, safeguards and exceptional powers with which the 
Governor-General was invested under the Act. 

The Ministers were to be chosen and summoned by 
the Governor-General, but as they were to be responsible 
to the federal legislature he would not have an unfettered 
choice. He must accept those who had a clear majority of 
votes in the legislative chambers. They would have to be 
members of one or the other house of the legislature and 
have the solid support of the majority of their votes. 
Ministers would in fact be prominent members of the 
party in power and many of them would be among the 
foremost political leaders of the country. Their salaries 
would be fixed by an Act of the legislature, though the 
amounts paid to individual Ministers would not be 
annually voted at the time of the Budget. 

The Ministers were to be sworn in as a council and the 
Governor-General might preside over it in his discretion. 
There was no mention of the office of Prime Minister 
in the Act, but the Instrument of Instructions to the 
Governor-General said that the latter, in the selection of 
his Ministers, should consult the person who in his judge- 
ment was most likely to command a stable majority in 
the legislature. This implied that there would be a leader 
of the Ministry who would function as the Prime Minister. 
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The number of Ministers was not to be more titan ten 
No such limit was put down in the case of the provmml 
Ministers. Allocation of portfolios would be technically th 
dutv of the Governor-General though in practice it would 
devolve upon the Prime Minister. However the rules o 
business would include provisions requmng Minster* and 
Secretaries to Government to transmit to ‘he Gmemo - 
General all the information about matters specified in the 
rules and bring to his notice anv matter which involved 
or was likely to involve any of h* Special Respons.b.l.t.es^ 
The Working of Dyarchy. The experiment o dyarcht 
was tried in the provinces for sixteen years after the ml. 
duction of the Montford Reforms and was pioved t 
incapable of yielding really satisfactory results. It » 
therefore given up in favour of provincial autonomy. 1 he 
system was however proposed for the fedend cen tr. 
The joint Parliamentary Committee were clearly of the 
opinion that so long as some political powers were to be 
withheld from India, such division in the functions i oi 
Government would be inevitable. But they urged that 
given the desire and the will, even a divided Government 
of this type could work smoothly and give excellent results^ 
l! "as recommended that the Reserved and 1 ransferred 
halves should not look upon themselves as strangers to 
eat other or even as rivals of each other The wor mg 
of the Government should be based on the con ep. ha 
they are partners in a common cause and ought to take 

each other into confidence. 

The Governor-General was specially instructed n 
Instrument of Instructions to inculcate the spirit an 
tradition of collective responsibility among his * ” 

and also to encourage the practice of join c 
between himself, his Counsellors and Ministers. 
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However, the equipoise set up by dyarchy was extremely 
delicate. The compromise between incompatibles that it 
contemplated and embodied was so precarious that the 
unintended shock of a straightforward and simple action 
could suddenly throw the whole mechanism out of gear. 
Apart from the fact that India could not be reconciled 
to the ideal of a truncated and heavily safeguarded self- 
government, the scheme of dyarchy could not but evoke 
a feeling of scepticism on account of its inherent defects 
and conflicting loyalties. 

C. The Federal Legislature 

The Chambers. The Act prescribed the constitution, 
powers and procedure of the federal legislature in India. 
The upper chamber was to be known as before as the 
Council of State; the lower chamber was to be known 
as the House of Assembly. The table below shows their 
composition. 


Composition of the Federal Legislature 


Name 

British Indian 
Representatives 

' Representatives 
of Indian States 
nominated by 
their Rulers 

i Total 

Elected 

Chosen 
by the 
Governor- 
General 

| 

Total 

. — 1 

Not more than 

1 

1 

Not 

more 

than 

Council of State... 150 6 

156 

104 1 

260 

House of Assembly 

) 

250 

• • • 

250 

1 

125 

375 


The seats in the Council of State assigned to a province 
were to be distributed among territorial constituencies 
which were to be general and communal, the latter for 
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Mussalmans and Sikhs. Scats were reserved for emen 
and the scheduled castes. A high property quahfk.U on 
was required for the right to vote at electrons to the 

Council of State. . 

Members of the House of Assembly ass.gned to a pro- 

vince were not to be elected directly by const, tucnc.es, 

territorial and communal, specially formed for that purpose 

in the provincial aiea. me ' , 

province was to be the body of electors. Its Mu Am and 

Sikh member were to elec, the Muslim n S,k 

representatives; those holding general seats n , u c to 

vote in the election to the general seats " f * / ^ 
Assembly. Women members were to be elected b an 

electoral college of all women who were ntembe^ of the 
Legislative Assembly of any province. Anrfo nd-an, 
European and Indian Christian seats were to be filled by 
persons who were elected by electoral colleges consisting 
of members of those communities who were m the p.ovm- 
rial Legislative Assemblies. 

Both the federal legislatures were to have elected l prcsi- 
dents, the Assembly president being known n* ‘he Speak 
The Federal Assembly was to have a tenuie ' 

but might be dissolved earlier. The Council of State w. . 
to be a permanent body not subject to dissolution. One 
third of the total number of its members were to retire 
every three years, and the term of an individual membe, 
was to be nine years. The two chambers were to have 
legislative, administrative and financial powers and we 
,o be co-ordinate in almost all respects. The voting o 
grants of expenditure in the votable portion of the Budget 
was no, to be an exclusive privilege of the lower to* » 
before, bu, was to be extended to the Council of State 
join, sittings of the chambers were to be held whence e, 
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there was a difference of opinion between them on a 

legislative or financial issue. 

The following tables give the allocation of seats in the 

Council of State and the House of Assemblv. 

# 


Council of State: Representatives of British India 


Province or community 

Total seats 

General seats 

Seats for sche- 
duled castes 

Sikh seats 

Mohammedan 

seats 

Women's seats j 

Madras 

20 

14 

1 

\ 

1 

... 

4 

i 

Bombay 

16 

10 

1 

... 

4 

i 

Bengal ... ... ... j 

20 

8 

1 

• 9 • 

10 

i 

United Provinces 

20 

11 

1 

• • • 

7 

i 

Punjab 

16 

3 

• • • 

4 

8 

i 

Bihar 

16 

10 

1 

. • a 

4 

i 

Central Provinces and Berar 

8 

6 

I 


1 

• • • 

Assam 

5 

3 


... 

2 


North-West Frontier Province ••• 

5 

1 



4 


Orissa 

5 

4 


• • • 

1 

• • • 

Sind 

5 

2 


• • • 

3 

• mm 

British Baluchistan 

1 



— ■ — 

1 

• • • 

Delhi 

1 

"i 


^ ^ 

... 

• mm 

Ajmer-Merwara 

1 

1 


• • • 

j 

... 

• mm 

Coorg 

1 

1 


• ^ • 

... 

• mm 

Chosen by the Governor-General 







in his discretion 

6 

• • • 


^ • 

... 

• • m 

Anglo-Indians 

1 

• • # 


f • • 

... 

• * * 

Europeans ... 

7 

• • • 


— 

... 

www 

m • m 

Indian Christians 

2 

• • # 

• • • 


... 

• mm 

Total ... i 

156 

75 

1 

6 

I 

4 

49 

1 

6 
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Statement showing the Number of Seats assigned to 
some of the Bigger States in the Federal Legislature 


Name of State 


No. of seats in 
the Federal 
Council of 
State 


No. of seats in 
the Federal 
Legislative 
Assembly 


Hyderabad 

Mysore 

Kashmir 

Gwalior 

Baroda 

Travancore 

Cochin 

Udaipur 

Jaipur 

Jodhpur 

Bikaner 

Alwar 

Indore 

Bhopal 

Cutch 

Nawanagar 

Bhavnagar 

Junagadh 

Kolhapur 
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Effect of the Changes. It is necessary to explain the 
probable effects of the changes that were made in the 
Constitution and powers of the Central Legislature. 1 he 
old nominated and official bloc would have vanished 
almost completely, except for six seats in the Counci 
of State. This would have meant the supercession of that 
bureaucratic control of voting which offended against the 
fundamentals of democratic polity. However, much of 
the good resulting from the withdrawal of the nomi- 
nated and official bloc would have been undone b> the 
inevitable introduction of a new element. The delegates 
from Indian States were to form a substantial portion 0 
both houses. The law did not prescribe though it did 
not prohibit, the election of any of them by the subjects 
of States. They were to be nominated by their rulers 
Thus, a majority of the Indian State representatives would 
not have been elected by the people of the States 1 he\ 
would have been nominees of absolute masters and instru- 
ments of their will. And in the delicate environment of 
paramountcy, the autocratic masters themselves would 
have proved unduly susceptible to the influence of the 

Department of the Crown’s representative. 

However, on the assumption that the future constitution 
of the country should be an all-India federation including 
the Indian States, the incongruity caused by the presence 
of a large non-elected element in what was intended to be a 
representative chamber had to be faced ; otherwise the rulers 
of States would not have acceded to the federation. There 
was comfort in the thought that such a stage, though 
inevitable, was likely to be temporary and transitional. 

The Council of State was bound to be an assemblag 
of vested interests, reactionary oligarchs and conservative 
politicians. The franchise for its election was to be 
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exceptionally high; 4° per cent of its membership would 
be constituted by State nominees. Besides it was to be a 
permanent body and therefore was not to be subject to that 
wholesome cleansing which is periodically brought about 
by a dissolution and general election. The abnormally 
long term of nine years for its members was likely to breed 

irresponsibility and defiance in the legislators. 

Upon this narrow-based upper chamber the Act o 1935 
conferred a power which in a democratic polity is an 
exclusive privilege of the lower chamber. The voting of 
grants of expenditure was denied to the Council of State 
by the Act of 1919. But the federal counterpart of that 
chamber was to be possessed of that privilege. In short, 
everything seems to have been conspired to make the upper 
chamber a strong instrument for checking the advance of 

democracy. 

The federal Budget was to be divided into votable and 
non-votable items as before, and over 70 per cent of the 
total expenditure was to be beyond the control of the 
Legislature. In this respect, there was no change for the 
better. The absence of financial power would have 
imparted an air of unreality to responsible government 
and would have tended to reduce it to a mockery. 

The framers of the Act of 1935 pointed out that federa- 
tion is the only means of combining unity and national 
self-government with local diversity and autonomy in so 
vast a country as India. It was of the utmost importance 
that the whole country should have not only a cultural 
but a constitutional unity. Its organically integrated 
character had to be maintained, particularly after the 
creation of self-governing provincial divisions. Otherwise 
separatist influences would become dominant and the result 
would be the creation of smaller sovereignties which might 
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be constantly at war with each other politically and econo- 
micallv, and reduce the country to chaos The Indian 
critic did not deny the truth of these contentions. In tac - 
it was too obvious to be disputed. But the acce P^ nc 
the theoretical plea for the constitutional unity of India 
was not equivalent to agreeing that the part.culai federal 
structure outlined in the Act was not vitiated and deformed 
in such a way that what was intended to be a 
would actually be worse than the disease. 

D. The Federal Court 

The Act of .935 P^vided for the creation of the 

Federal Court of India and it was constituted on i Octobc 
, 937 . It was to consist of a Chief Justice and not mor 
than six puisne judges. They were to be appointed by 
His Majesty and could hold office until they attainci 
„„ of sixtv-five. A person was not qualified to be a 
judge of the Federal Court unless he (i) had been for 
at least five years a High Court judge in British ndia or 
in a federated State, or (ii) had qualified as a barrister 
or advocate in Britain and was of at least ‘en years 
standing or (iii) had been for at least ten years a pleader 
of a Hfgh Court in British India or in a federated Slate. 
The salaries and allowances of the judges were to be 
prescribed by His Majesty-in-Councl and were to be 
charged upon the revenues of the Federation They wcic 
ted at £ 7,000 per month for the Chief Justice and 
Rs r coo per month for the other judges. 

The Federal Court was to have exclusive 1™" ' “ 
anv dispute between any two or more of the folios K 
nartics viz the Federation, any of the provinces or any 
o^the ' federated States, in so far as the dispute invo ved 
any question about legal rights. An appeal would he to 



86 INTRODUCTION TO THE INDIAN CONSTITUTION 

the Federal Court from the judgment of a High Court 
in British India if the latter certified that the case involved 
a substantial question of law as to the interpretation of the 
Act of 1935 or any Ordcr-in-Council made thereunder. 

The Federal Legislature might provide by law that m 
certain civil cases where the amount involved in the dispute 
was not less than Rs 50,000, an appeal would lie to the 
Federal Court from the judgment of a High Court in 
British India. Direct appeals to the Privy Council in such 
cases would be abolished. An appeal might be made to 
the Privy Council against any judgment of the Federal 
Court given in the exercise of its original jurisdiction; and 
in any other case by leave of the Federal Court or of the 
Privy Council. The Federal Court’s primary duty would 
be to interpret the constitution, not with the cold c\cs of 
the anatomist, but as a living and breathing organism. 

E. Federal Finance 

Centralization before 1870. After the passing of the 
Regulating Act in 1774, British India was a unitary state. 
Till the introduction of provincial autonomy in 1937 all 
civil and military authority over the British Indian terri- 
tories was vested, legally speaking, in the Govcmor- 
Gcncral-in-Council. Complete control over the revenues 
and expenditure of the whole area comprised in British 
India was part of this general supremacy defined for the 
Government of India by successive Acts of Parliament. 

Under such a centralized arrangement, the provinces 
had no independent financial existence. All sources of 
income belonged to the Government of India; all revenues 
collected in any part of the country were credited to their 

treasury. Thev allotted in their discretion moneys for 

• • 

provincial expenditure and decided the purposes for 


»7 
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which the amounts should be utilized. 

Such a wholesale centralization in a vast country like 
India imposed a heavy burden of financial administration 
upon the Central Government. It caused an enormous 
strain and embarrassment to the Government of India, and 
genuine grievances and discontent among the provincial 
units. Relief was urgently needed by the one; respons- 
ibility was keenly desired by the other. Both could be 
simultaneously achieved by a policy of decentralization even 
though the unitary character of the state was maintainc . 
Decentralization, 1870-1919. Lord Mayo took the fns 
step in initiating a scheme of decentralized administration 
and finance in 1870. He delegated certain departments 
to the provinces for management. Police, jails, education, 
medical relief, hospitals, sanitation, roads and communi- 
cations and a few other departments were put m this 
category. These were all spending departments, but what- 
ever receipts were obtained from them were allowed to be 
taken by the provinces, and in addition, a fixed grant ol 
money, or ‘ dole was made to each province to make up 
the deficit in its expenditure. This policy of delegation 
was further extended by Lord Lytton and Lord Ripom 
The number of departments assigned to the control of 
the provinces was increased, and a corresponding addition 
was made to their resources. The lump contribution, or 
• dole ’, made to each province was abolished and, instead, 
they were given a share in the revenues of certain depart- 
ments. These were called the divided heads, and included 
subjects like income-tax, land revenue, excise, registration 


and irrigation. 

Contracts were made on this basis with each province, 
and thev were revised and renewed at the end of every 
five years. Lord Curzon’s Government declared that the 




88 INTRODUCTION TO THE INDIAN CONSTITUTION 

contracts made in .904 would be considered to be quasi- 
permanent. Lord Hardingc went a step further, and 
declared that the contracts made in the year i 9 >2 would 
be taken to be permanent. 

Thus, on the eve of the Montford Reforms, there were 
three different groups of administrative departments One 
consisted of subjects of all-India importance like defence 
customs, railways, coinage and posts and telegraphs and 
was controlled exclusively by the Government of India. 
The second group contained what were known as the 
Provincial heads and was given for management to the 
provinces under certain conditions. The last group was 
formed by what were called the Divided heads. Revenue 
from them and administrative control over them were 
shared in a certain proportion between the Central and 


Provincial Governments. 

It must be emphasized that the process of decentraliza- 
tion initiated by Lord Mayo and developed thereafter by 
his successors was purely a matter of internal arrangement 
between the Government of India and the Provincial 
Governments. The scheme did not owe its origin to the 
ideals of federalism; it was inspired and permitted onl> 
by considerations of administrative convenience and effi- 
ciency. The ultimate superiority of the Central Govern- 
ment remained unaffected and unquestioned. 

After the Montagu-Chelmsford Reforms. The Act 
of 1919, even though it did not visualize the formation 
of a federated India, permitted the framing of devolution 
rules which would secure to the provinces a definite sphere 
for their own free judgement and action. Under these 
rules, two lists of subjects were made, one exclusively for 
the Central Government and the other for the provinces. 
The Divided heads of previous years were abolished. 
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Income-tax was added to the Central 

excise and registration were a . j n t | lc 

As this division was expected to produce a d 
Budget of the Central Government, the pros i 
called upon to make contributions under 
as the Meston Award for the purpose of ^ “ 
deficit. But these contributions were very P P 

were abolished within a few >cars. 

The power of borrowing money by '--mg loam w<* 

now conceded to the provinces with cei tan - 
A few sources of taxation were also allocated 

The great defect of this distribution o d< cpai - 

that it allotted to the Centre all the elastic • P 
sources of income and led to the provinces .tern 5 0 ! tax 
tion which were both inelastic and unpoptilar l 
exchequer of industrially and “mmerciaU at 1^^ 
provinces could not benefit by the growl i 0 Q n 

because income-tax and ^ 

the other hand, the Indian public had lon B been ^ ^ 
ing a reduction in land revenue, an ‘ ' c ‘ ^ cxt inc- 

policy of total prohibition which * ou ^ sourccs of 
tion of the excise revenue. And - ' , canV . 

income were made available to populai n • ' . 

ing out their programmes of nation; ^ mi du g • |an 

But it must be said to the credit of the Mon » 
that it constituted a definite advance, m Pjucc 
law, towards a federal system t cn an(J vc them 

with a distinct, if not inviolable, perso « * -r| 10U gh 

considerable independence in finanna m. 
the separation of revenues then effected wa. ; Jg * ° 

merely an act of statutory devolution which could * v ^ 

by the Government of India and ar iam ^ v j evv? a 
nevertheless, from the practical financia I > 
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federal system of finance can be said to have come into 
existence after the Montford Reforms. It was further 
modified and legally incorporated as an integral part of 
the constitutional structure created by the Act of 1935* 
Federal Finance under the Act of 1935. The scheme 
of the allocation of revenues between the Federation of 
India and its constituent units as contemplated by the Act 
of 1935 was based on the following principles: Revenues 
derived from items enumerated in the Federal Legislative 
List were allocated to the Federation. Revenues derived 
from items enumerated in the Provincial Legislative List 
were allocated to the provinces. There were several items 
in the Concurrent Legislative List which were capable of 
yielding income by being taxed, but their position was not 

properly clarified in the Act. 

The following were among the main sources of revenue 
found in the Federal Legislative List: customs duties; 
excise duties on goods manufactured or produced in India, 
corporation tax; salt; taxes on income other than agri- 
cultural income; taxes on capital; duties in respect of 
succession to property other than agricultural land; 
terminal taxes on goods or passengers carried by railway 
or air; taxes on railway freights and fares. 

Out of this list, duties and taxes on the following items 
were to be levied and collected by the Federation, but their 
net proceeds in any financial year would be assigned to the 
provinces and federated States : succession to property other 
than agricultural land; federal stamp duties; terminal taxes 
on goods and passengers carried by railway or air; and 
taxes on railway fares and freights. Duties on salt, federal 
duties of excise, and export duties were to be levied and 
collected by the Federation, but if an Act of the federal 


legislature so provided, a part or the whole of the proceeds 
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would be paid out of the revenues of the Federation to 
the provinces and federated States. At least 50 per cent 
of the proceeds of the export duty on jute would be 
assigned to the provinces or federated States in v\ hie 1 

jute was grown. 

A prescribed percentage, which was fixed at 50, o t ic 
net proceeds of the taxes on income other than agricultural 
income was to be assigned to the provinces and the fe c 
rated States. But the federal legislature might at any tune 
increase the taxes by a surcharge for federal pui poses. 
Special subventions were given out of the revenues 0 t ic 
Federation to make up the deficit in the budgets of certain 
provinces. The Federation had to pay out of its revenues 
sums required by the Crown’s Rcprcsentati\c for the cl 
charge of his functions in relation to the Indian States. 

The sources of income possessed by the 1 lovincia o\ 
ernments in the federal constitution arc deseri c at 

length in a later chapter. 

The federal Budget was to be laid every year bcioic 
the chambers of the federal legislature, and was to show 
separately estimates of expenditure which were vota ) c 
those chambers and those which were non-votable. nc 
latter were described as being charged upon the revenue, 
of the Federation and were beyond the control o 
elected representatives of the people. '1 he following vure 
some of the non-votable items: Salaries and allowances 
of the Governor-General, Ministers, Counsellors, inane 1a 
Adviser, judges of the Federal Court and the High ouirt. 
debt charges including interest, sinking fund and retemp 
tion; expenditure on defence, ecclesiastical affairs, externa 
affairs. The salary and allowances of persons appointed 
to a civil service or civil post by the Secretary. o tac 
were charged upon the revenues of the Federation. 
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these sums put together would cover over four-fifths of 
the total expenditure of the Federation. The remaining 
one-fifth was to be submitted to the vote of the legislature 
in the form of demands for grants. But any cut in the 
demand made by the legislature could be restored by the 
Governor-General if he felt that it would affect any of 
his Special Responsibilities. 

F. The Federal Railway Authority 

'Flic proposed transfer of political power into the hands 
of Indians raised the question of control over railways. 
Large amounts of British capital were invested in them 
and Parliament did not want to jeopardize this capital 
even remotely by any constitutional changes that might 
be introduced in India. 

It was therefore laid down that the executive authority 

of the Federation in India in respect of the regulation 

and construction, maintenance and operation of railways 

should be exercised by the Federal Railway Authority. 

It was to be a corporate body and was to consist of seven 

persons to lie appointed by the Governor-General. Of 

these not less than three were to be appointed by him 

in his discretion and the rest presumably on the advice 

of his Ministers. From among the members a President 

of the Authority was to be appointed by the Governor- 

General in his discretion. Their salary and allowances 

were to be determined bv the Governor-General in his 

individual judgement. At the head of the executive staff 

of the Authoritv there was to be a Chief Railwav Com- 

* * 

missioncr appointed by the Governor-General exercising 
his individual judgement after consultation with the 
Authoritv. 

Federal Control over Policy. The Authoritv in dis- 
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charging their functions were to be guided by instructions 
given to them by the Federal Government. The Gov- 
ernor-Gcneral might also issue to the Authority such direc- 
tions as he might deem necessary in respect of matters 
involving any of his Special Responsibilities or in regard 
to which he was required to act in his discretion or in 
his individual judgement. The Authority would have to 

give effect to such directions. 

A special arrangement was thus proposed for the 
administration of Indian railways after the inauguration 
of the Federation. They were not to be a Reserved 
subject in charge of the Governor-General and outside the 
competence of the legislature. But they were not to be 
in charge of a responsible Minister either. The Authority 
to which their management was entrusted was to be 
dominated by the Governor-General acting in his discre- 
tion in many ways. And no change could be brought in 
its constitution and functions except with the sanction of 
the British Parliament because any such change would 
mean an amendment of the Act of 1935 which was a 
parliamentary measure. 


9 


THE PROVINCES IN THE FEDERAL 

CONSTITUTION 

New Status of the Provinces. The Act of 1935 pro- 
posed a constitutional structure that was based on the 
concept of provincial autonomy and federation. The 
status of the Indian provinces therefore underwent a vital 
change in the new Indian polity. They could no longer 
be considered as mere territorial divisions, created by the 
Central Government for its own convenience, and enjoy- 
ing merely a devolved and not an original authority. A 
federal unit has an independent existence of its own. It 
possesses certain rights which are guaranteed to it under 
the Constitution, and which cannot be tampered with or 
violated by the Federal Government. The relations be- 
tween the Government of India and the provinces were 
conceived and defined on a federal basis in the Act of 1935. 
A distinct sphere of activity was marked out and assigned 
to each one of those two entities. A third common sphere 
was created for their concurrent jurisdiction and action. 
Three separate lists of subjects were compiled in accord- 
ance with this threefold division of governmental functions. 
1 he Provinces after 1937. The Act prescribed that 
the following should be the Governors’ Provinces: Madras, 
Bombay, Bengal, the United Provinces, the Punjab, Bihar, 
the Central Provinces and Berar, Assam, the North-West 
frontier Province, Orissa and Sind. The total was eleven. 
Sind and Orissa were newly created. Burma was sepa- 
rated from and ceased to be a part of India. The Act 
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provided the same kind of constitutional structure for all 
the provinces, with variations of detail appropriate to their 
individual requirements and peculiarities. Certain areas 
in some of the Governors’ Provinces were inhabited by 
people who were almost in a primitive condition of life 
and were totally unfit for any kind of advanced or demo- 
cratic government. Parliament decided that the adminis- 
tration of such backward tracts and the welfare of their 
uneducated inhabitants could not be entrusted to the care 
of responsible Indian Ministers. That duty was placed 
in the hands of the Governor. 

A few smaller areas were formed into independent units 
for various reasons, and special administrative arrange- 
ments were made for them. For instance, Delhi as the 
capital of the whole country was not incorporated in any 
particular province. British Baluchistan, standing on the 
frontier of India, and Ajmer-Merwara standing as a 
British island in the midst of the territory of the Rajput 
States were classed independently. The Act prescribed 
that Delhi, British Baluchistan, Ajmer-Merwara, Coorg, 
the Andaman and Nicobar Islands and the area known 
as Panth Piploda (in Central India) should be Chief 
Commissioners’ Provinces. These provinces were to be 
administered by the Governor-General acting, to sue h 
extent as he might think fit, through a Chief Commissioner 
to be appointed by him in his discretion. 

The creation of new provinces and the alteration of the 
boundaries of the existing provinces were vested in Hi' 
Majesty and he could exercise them by issuing Orders-in- 
Council. But before any such order was issued, the opinion 
of the Government and the legislatures of the provinces 
concerned, as also the opinion of the Federal Go\ eminent 
and federal legislature, had to be ascertained. 
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the ambit of provincial 

autonomy 

The Law-making Powers of a Province The consti- 
tutional position in respect of the powers of leg.sla ion to 
be exercised by the Federation and the provincial unit 
was clearly stated in the Act. It was laid down that the 
federal legislature had, and the provincial legislate had 
not, power to make laws in respect of any matter enume- 
rated 1 ^ in the Federal Legislative List; that the provincial 
legislature had, and the federal legislature had not, power 
to make laws in respect of any matter enumerated m 
the Provincial Legislative List; and that the federal leg 
lature, and the provincial legislature also, had power to 
make laws in respect of any matter enumerated ,n the 

Concurrent Legislative List. 

A special provision was made for cases of gnue e ™ er ' 
gency when the security of India was threatened, whether 
by war or by internal disturbance. On such exception, 
occasions the federal legislature would have power to make 
laws for a province with respect to any matter enumerated 

in the Provincial Legislative List. 

In spite of the delimitation of legislative spheres, the 

federal and a provincial legislature might both happen to 
have passed Acts on an item which belonged to the Federa 
or to the Concurrent List. A provision of the provincial 
law might be in conflict with or repugnant to a provision 
of W the federal law. In such cases it was laid down 
that the federal law should prevail and that the pros incia 
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tow i° the extent of the repugnancy, should be void 
The previous sanction of the Governor-General, given 
m h,s discretion, was made obligatory for the introduction 

the nr k ‘ M S ° f i B ' llS ° r amendmcnLs in a chamber of 
the provincial legislature. 

Elaborate provisions were made with respect to discri 

in th di nc ^,‘r asainst f itish ***** 

wemfh b °f H tQ fCderal and P rovi "c i ai r iaivs. rm provhi h c e cI 
S-UC therefore precluded from passing any kind of discri- 
minator) legislation against British subjects, British compa 

SS C «° ns ’ ^ and aircrl? 3-' 

? '™£crrii jr. p — 1 

0 " * P «°”~ " »« divinely 

r .at: 

SSL! z X; 

government However certt'™^ • *° * hc P™"“ a > 

sarily to be imposed on th rCS ! nCt, ° nS have ncces- 
autonomous provinces when f“ C " tlvc frctdom of even 
in one composite whole In h/ f T , fcdcratcd to S c ther 
country like India thr , L . fu,cral constitution of a 

scope for their oneradnn ° f S ^ h reStricti °" s a " d *he 
»as inevitable in an atmosphere C n ° f n p P ' CUOUS ! y lar g e ' That 

and Special Responsibilities l° eServa * lons ' Safeguards 
legislature in respect of bL. ^ b> " ,C fedcral 

Legislative List had applet “T™'* 1 » the Federal 

their administration and execution t " h °' C C ° Untr> ’’ and 
Federal Government To th vas entrustcc l to the 

" and dcfinitc ** 
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territory. The Governor-General might entrust to a 
province functions relating to any matter to which the 
executive authority of the Federation exten e . n 
of the federal legislature might also confer powers an 
impose duties upon a province or its officers in respcc o 
subjects which were not enumerated in the Prouncia 
Concurrent Legislative Lists. Any extra cost of admin- 
istration incurred by a province for this purpose wa. 

be paid by the Federation. , 

The executive authority of a pros , nee had to exer- 
cised so as not to impede or prejudice the exercise of 
executive authority of the Federation. The latter co de 
give such directions to a province as might appear 
Federal Government necessary for that P“fP • • 

Federation could require a province to acf l" ,rc ‘ ; 
situated in a province for a federal purpose at the expense 

of the Federation. f t _ r 

Disputes between the prov inces about stipph ‘ ^ 

from any natural source had to e r< aru , j 

Governor-General to special od hoc commissions and a e 

considering reports made by them the Govemo -Genera 
had to give decision in the matter of the complaint and 

to issue the necessary orders. t nblish 

It was lawful for His Majesty-, n-Counc,l to e tMdr 

an Inter-Provincial Gouncil for dealing with problem 
affecting more than one province. 

The Act prescribed that the Governor-General acting 

in his discretion might at any time issue order 
emor of a province as to the manner in w i | 

authority was to be exercised for the purpose of pre cn^ g 
any grave menace to the peace and tranquillity of India 
or any part of it. As the uldmatc an resi ^ India 
ibility for the peace and tranquilhU of the 
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rested upon the Governor-General, it was felt that he 
should have wide powers to give directions to any Governor. 
It will be found that the clause was very generally worded 
and could extend to and cover any action of a Provincial 
Government. It was in the exercise of this power that 
the Governor-General issued orders in February 1938 to 
the Governors of the United Provinces and Bihar prevent- 
ing the wholesale release of political prisoners in those 
provinces in spite of the fact that the measure was 
initiated and sanctioned by the responsible Ministers of 
t le provinces, backed by their respective legislatures 
If the Governor-General had in his discretion declared 
y a Proclamation that a grave emergency existed whereby 
the security of India was threatened whether by war or 
internal disturbance, the federal legislature had power to 
make laws for a province or any part of it with respect 
O any of the matters enumerated in the Provincial Legis- 
lative List \\ hen such a Proclamation was in operation 
whereby the Governor-General had declared that the secu- 
ty of India was threatened by war (not by internal dis- 
turbances), the Federal Government could give directions 

•iuthorit° VmCe a l t0 thC mannCr in ' vhich i,s executive 

to take inT r CXerciscd - Thc >' were thus authorized 
ake, in tunes of war, executive action in the exclusively 

provincial spheres by appointing their own officers or 

agents to function in the provinces. 

The Financial Powers and Resources of a Province 

he Act of 1 ^^ distributed subjects between the Federal 

List AlTrele d nmen n / ^ Com P ilatio " of separate 

IS S. All rev enues derived from subjects in the Federal 
List would naturally go to the Federation. Similarly al 
evenues obtained from subjects in the Provincial Leeis- 
'abve List would be taken by the provinces. But some 
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b.«. a rriri:— v 

was subsequently asked to , ich wcre not laid 

determining some important de published ^ 

down precisely in the Act. H.s report p . 

I93 6 and all the suggestions it ^comame q{ ^ 

The following were among the Provincial 

to the provinces from subjects enume alcoholic 

Legislative List : land revenue; exe c ^on a^ ^ 

liquors; taxes on agricultural (Q agricultural 

buildings ; duties in respcc caWngs a nd employ- 

land; taxes on professm , d Qo ’ s and Advertisements; 
ments; taxes on the sale o b taxes on luxu- 

cesses on the entry of goods m a oca amuscmc nts, bet- 

ries, including taxes on cntcI *" n ™ ’ ct 0 [ documents 
ting and gambling; stamp JY Lcgis l a tivc List. 

other than those specified taxation in respect of 

Over and above the proceeds of taxation ^ ^ ^ 

matters in their own sphere he p {urther 

the following potential souiccs 

income for their own use: nrooerty other 

(1) Duties in respect of — ^^d pas- 
than agricultural land; termi . ' taxcs on railway fares 
sengers earned by railway ’ bc lcvic d a nd collected 

and freights. All these taxes we rc t0 be wholly 

by the Federation, but the,r ^ P p° dc ration could however 
assigned to the provinces. purposes, 

levy a surcharge on these items or i Central source 

(*) Income-tax: Th* item to continue 

of revenue till 1937- ^ VCI J r r( \ c ration. But it was 

to bc levied and collected b\ t c thc nct proceeds 

provided that a prescribed P cr ^ C " a * S shoul d be assigned to 
in any financial year of such 
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the provinces and distributed among them. It was decided, 
after the Niemeyer Report, that 50 per cent of t(ic net 
proceeds of this tax should be assigned to the provinces 
for their use. 

(iii) Duties on salt; federal duties of excise; export 

duties. These were to be levied and collected bv the 

# 

Federation. But the whole or part of the net proceeds 
could be paid to the provinces by an Act of the federal 
legislature. The Niemeyer Report recommended — and 
the recommendation was accepted — that 62J/0 per cent of 
the net proceeds of the jute export duty be assigned to 
the provinces in which jute is grown. Bengal and Assam 
were the chief gainers by this concession. 

It is a matter of primary importance that the 
units of a federation should be solvent. The grave finan- 
cial condition of any province cannot be looked upon as 
the domestic concern of that particular unit; it affects the 
whole country and must be taken cognizance of by the 
Central Government. Provision was therefore made for 
grants-in-aid by the Federation to such provinces as might 
be in need of money. The power of borrowing money 
upon the security of its revenue had been conferred upon 
the province. The conditions and limits of such loans were 
to be determined from time to time, by an Act of the 
provincial legislature. No moneys could be borrowed out- 
side India without the consent of the Federation. The 
latter could also make loans to a province or give a 
guarantee in respect of loans raised by a province. 
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Appointment, Into. 

of Governor was very old in h eW Tm thc 

It was in existence for nearly tnr ^ Govcr - 

middle ot thc eighteenth century , ber 0 [ Govcr- 

«■ — rrt' t^were looted in the cities ol 
Bombay 00 and Calcutta. When the Company 
££» be involved in Indian politics the 

““ The ^egSr^cir elated the o J oj 

H -==^2=2Sr3 

n- f Povcrnor The provinces were not all cqu. 
r Some 'were industrially and commercially advanced 
S 1 S d a larec revenue. Others were predominantly 

JXS I— 

'“•j ■ r, .«« 

recent growth. Th. d.t eren all<n vances that 

r—edTtoi: Governors. Ml high 
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PROVINCIAL 

■ „ the same emoluments. li' CI 
dignitaries did not receive the san the figures 

were considerable variations, as ,s 

in the statement on page »° 4 - ^ j Technically, 

There was a further .mpo, an However, 

all Governors were appointed ^ Governors of the 

it was a long-established prac an d Bcnga i were 

older Presidencies of Ma > h J. Sccrc tary of State 

selected on the recommendation ufe of Britain, 

for India. They were men . 1 the P ^ ^ and oftcn 

holding a prominent place 1 P. amcntary experience, 

possessing some amou P beyond the rcac 

These governorships were . Thcy were reserved 

of persons who were serving m uial mem bcrs of the 

for the ambition and talent o c { ^ c substantial 

British aristocracy and scrv ecU ^ ^ ^ lhc Gov- 
prizes of British public life. eight in number, 

ernors of all the remaining of ^ Viceroy. They 

were selected on the rccommcn ^ civil Service, with a 

were senior members of the In \ $ dcpartm ents. A 

long administrative experience ^ o[ lhc bureau- 

young civilian, standing c 0 U i d hope to rise, 

• cratic ladder as assistan rollector, commissioner, 

through the successive stages ^ ‘' mincncc 0 f a provin- 
and secretary to Govemm » an( i the immense 

cial Governor. The substantia ‘ onc of lhc strongest 
powers and status of the office mad ^ I C S . 

inducements to young - n S is inccs were open to the 

As the Governorships of cigh P comm issioncr or 

I.C.S., it could happen that might find hint- 

secretary who was working un ci ‘ occurred, to the 

self suddenly elevated, wh en a ^ happ ened in 

headship of the province. Tt blc position for 

Orissa in 1938- » would be “ 
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Ministers to have to accept as their superior and head a 
person who had been actually working as their subordinate 
and to whom they had been giving orders as his superiors. 
The Congress Ministry in Orissa took strong objection to 
the practice and a constitutional crisis was threatened. 
But ultimately a compromise was arrived at. The impro- 
priety involved in placing a bureaucratic subordinate over 
the head of his ministerial superiors was sought to be avoid- 
ed by appointing senior civilians of other provinces, and 
not of the province concerned, to temporary vacancies in 
the Governor’s posts. 

Threefold Classification of his Powers. The powers 
conferred upon the Governor — as also upon the Governor- 
General — by the Act of 1935 can be divided into three 
categories. He could act (i) in his discretion; or (ii) in 
his individual judgement; or (iii) on the advice of his 
Ministers who were responsible to the legislature. The 
matters included in each one of these three categories might 
pertain to any aspect of the administration. They might 
be executive, legislative, financial, concern the public 
scnices, and in fact covered the whole field of government. 
The classification was not based on an enumeration of 
different departments. It was made by a definition of the 
manner in which the Governor was called upon to exercise 
his authority in the task of governance. 

Where the Governor was empowered to act in his discre- 
tion, he was not required to consult his Ministers at all. 
He could take decisions by himself and give effect to them. 
1 o this extent there was a real diminution of provincial 
autonomy. Some of the most vital subjects of provincial 
administration were brought under the operation of this 
arrangement. There were no less than 32 cases in which 
the exercise of this power was provided. Where the 
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PROVINCIAL EXECUTIN fc . TUL 

Governor was empowered to act in the 

individual judgement, he was expec c bound 

sultation with his Ministers. He was, cours 

to accept the Ministers’ views and couldjrct eccn . ^ 

sition to them. But the piocct urc G rnor wd h their 

latcd that Ministers could acquaint he in(lucIlcc his 

considered opinions and ‘here’' ^c ^ ^ calculated 

decision. Tl he total num x - , • Spec ial Res- 

be .6, in addition to the comprchcnsnc Specif ^ 

ponsibilities. This was anot j bc addcd that both in 
from provincial autonomy . exercise 

the exercise of his discrctionarv P- c - ‘ 
of his individual judgement the ,0 ' t ab ,j c bv their 

den by law to consult his Ministers { ' ul 

advice! If he decided to take ^^^hing to 

share his responsibilities with th 

prevent him ordinarily from doing ! s0 ; . w |,ich the 

The third category consisted of item ■ ^ ^ 

Governor had to act on the advice of his i iblc 

the latter were members of the legidature and - P 

to it, the concept of provincial -"^dlr domain, 
to be tangibly represented by and 1 f P , aid do wn that in 

The Instrument of Instruct, onsdcfimtelyla,^ 

all matters within the scope of / . . to bc 

the province, save in relation to functions which werc ^^ 

exercised in his discretion, the >o\cm auided ought 

by the advice of his Ministers. But to be so gu.dcd ^ 

not to prove inconsistent with the u m digcharRC 0 f 

Special Responsibilities or with t c P r cxcr cisc 

those functions which had to be performed in the 

of his individual judgement. excluded 

It must be noted that the Governor was not cxc. ^ 

from the provincial Cabinet as his mastc , 
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England, is excluded from the British Cabinet. He was 
empowered not only to be present at meetings of the 
Council of Ministers but also to preside over them. 
Relations to Ministers and Executive Powers. The 
Act laid down that the executive authority of a province 
was to be exercised by the Governor and he was to have a 
Council of Ministers to aid and advise him in the exercise 
of his functions, excepting in so far as he was required by 
the Act to exercise his functions in his discretion. He was 
also not prevented from exercising his individual judge- 
ment when under the Act he was required to do so. Thus 
there was no obligation to consult Ministers in the former 
sphere; there was no obligation to carry out their advice in 
the latter sphere even if it was sought and given. 

Ministers had to be chosen and summoned by the 
Governor in his discretion and they could be similarly dis- 
missed by him. It was directed in the Instrument of 
Instructions to the Governor that he should use his best 
endeavour 4 to select his Ministers in the following manner, 
that is to say, to appoint, in consultation with the person 
who in his judgement is most likely to command a stable 
majority in the legislature, those persons (including so far’ 
as practicable members of important minority communi- 
ties) who will best be in a position collectively to command 
the confidence of the legislature. In so acting he shall 
bear constantly in mind the need for fostering a sense of 
joint responsibility among his Ministers.’ He had there- 
fore to send for the leader of the largest political party in 
the legislature and ask him to form a Ministrv. 

4 

I he Governor, in his discretion, could preside over meet- 
ings of the Council of Ministers. He had also, in his 
discretion but after consultation with the Ministers, to 
make rules for the most convenient transaction of the 
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business of the Provincial Government and for the alloca- 
tion of portfolios to Ministers. In order that he should 
not be ignorant of the happenings in the various depar - 
ments, the above rules had to include provisions requiring 
a Minister to transmit to the Governor, and the appro- 
priate Secretary to Government to biing to 1 > c n0 K 
the Minister concerned and the Governor, all im P r 
information concerning the business o t c pi on 1 ‘ 

Government and particularly those matters winch invoiced 

the Governor’s Special Responsibilities. . , 

In the scheme of provincial autonomy, the subject of 

law and order was entrusted to the authority of a 
However, Parliament was not prepare to tian. c 
the hands of Indians the same amount of power mj P 
of this subject that it was willing to conce c in o ’ 
was laid down that in making, amending, or approvm* 
any rules, regulations, or orders relating to an\ po ,c 
whether civil or military, the Governor vas 0 * 

his individual judgement. For combating enmesot 

violence which were intended to oveit ions 
ment, the Governor was given special power ° 
charge, to such extent as he may think requisite, * . 
branch of government ’ and to act in his d.scrct.on 

It was on! of the primary principles of the Act oj ^935 
that the superior Services should be kept c\onc i ‘ 
of the Indian legislature. The Governor had a Spec n 
Responsibility in respect of the Public Services « 
Instrument of Instructions further amplifier it >> s ‘ » 

that he must be careful to safeguard the members ^ 
Services not only in any rights provide or t c . 
under the law, but also against any action '' 1C ' . 

judgement would be inequitable. Even in t k* op 
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of provincial autonomy, the Ministers and legislatures had 
no control over officials in the Indian Civil Service, the 
Indian Police Service and others appointed for the pro- 
vince by the Secretary of State, though their salaries were 
charged on the provincial revenues. 

Relations to the Legislature and Legislative 
Powers. The Governor in his discretion could summon 
the legislative chambers or chamber in a province, could 
prorogue them and could dissolve the lower house. How- 
ever, as the conduct of government, including legislation, 
was entrusted to responsible Ministers, this power had to 
be exercised in a manner which would suit their conveni- 
ence. The initiative and decisions in this respect would 
therefore automatically tend to lie more with the Prime 
Minister than with the Governor. Similarly, the Governor 
could address cither chamber singly or both together. He 
could, in his discretion, send messages to the legislature in 
regard to a pending Bill or for any other purpose. When- 
ever there was disagreement between the two chambers in 
provinces where the bicameral system had been instituted, 
the Governor, in his discretion, had to summon a joint 
sitting to remove the deadlock. His assent, given in his 
discretion, was required for any Bill passed by the provin- 
cial legislature. 

The Governor in his discretion but after consultation 
with the Speaker or President had to make rules for regu- 
lating the procedure and conduct of business in the legis- 
lature. If the Governor in his discretion certified that the 
discussion of a Bill or clause or amendment introduced or 
proposed to be introduced in the legislature would affect 
the discharge of his Special Responsibility for the preven- 
tion of any grave menace to the peace and tranquillity of 
the province, he could in his discretion direct that no 
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proceedings should be taken in relation to the Bill, clause or 
amendment. This was an important reserve power which 
could be used against legislation introduced on the mitia- 

tive of responsible Ministers, lill the 0 * c 

Governors had no power to promulgate ordinances. It 
was vested exclusively in the Governor-General, who could 
issue ordinances for a province. In consistence wit t U1 
new status as heads of federal units, that power was 
conferred upon the Governors. Two tv pcs o oi inane ■ 
were provided for. In one, the promulgation would be 
made on the advice of Ministers if, at am time vs lc ” 
legislature was not in session, the Governoi was sa 1 . \ 
that immediate action was necessary. '1 he other type 
ordinance was of a more absolute chaiactci. a « . 
time-that is, whether the legislature was m session or no 
-the Governor was satisfied that immediate action vwl 
necessary for the discharge of those of his unctionsw 
had to be performed in his discretion oi in t c cxc,cu 
his individual judgement, he could promu gate an 
nance as he thought fit. It did not nect to k ait 
the provincial legislature at any time an cou co 
to be in operation for a maximum pn ioc o six n 
at a stretch, to be followed by a further extension 

exceeding six months if found necessary. 

The Montford Reforms had created a new weapo 
use by the Governor-General and the Governor, 
called the power of Certification. The Act o *93 
only retained this instrument of absolutism ut nut c 
much simpler to operate. It was laid down t a 1 / ‘ * 
time it appeared to the Governor that certain ‘ 
was necessary for the discharge of those o us u 
which had to be performed in his discretion oi * 

individual judgement, he could adopt one o two 
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(i) he might enact a so-called Governor’s Act containing 
any provisions he considered necessary, or (ii) he could 
send to the legislature the draft of a Bill which he con- 
sidered necessary. In the latter case, the legislature could 
present an address to the Governor, within a period of one 
month, expressing its opinion on the Bill. He could then 
pass it into a Governor’s Act, cither with such amend- 
ments as he deemed necessary or in its original form. These 
Governor’s Acts had the same force and effect as Acts 
passed by the provincial legislature. A single mortal head 
of a provincial government was thus enabled, in the pleni- 
tude of his wisdom and authority, to defy the collective 
opinion of scores of elected representatives who constituted 
the legislature of the province. Even as an extraordinary 
provision, it suggested an incongruous despotism in the 
picture of what was alleged to be full provincial autonomy. 
Financial Powers. The Governor had considerable 
powers in matters of finance. It was his duty to see that 
for ever}' financial year a budget was prepared for the 
province and laid before its legislature. In respect of the 
votable portion of the budget, the Legislative Assembly of 
the province could assent to, refuse, or reduce any demand. 
But if, in the opinion of the Governor, the refusal or reduc- 
tion of any such grant would affect the due discharge of 
any of his Special Responsibilities, he could restore, wholly 
or partly, the cuts that may have been made by the 
Assembly. This was also a pernicious reproduction of the 
old power of certification. No demand for a grant could 
lie made except on the recommendation of the Governor. 

Bills or amendments on the following subjects could not 
be introduced in the provincial legislature except on the 
recommendation of the Governor: (i) for imposing or 
increasing any tax; (ii) for regulating the borrowing of 
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money or the giving of any guarantee by the province; 
(iii) for declaring any expenditure to be expenditure 
charged on the revenues of a province or for increasing 
the amount of any such expenditure. 

Special Responsibilities. The Act of 1935 was full of 
many reservations and safeguards. The grant of political 
power was invariably accompanied by certain restrictions 
or other counteracting provisions which minimized the 
extent of the grant. In pursuance of that policy, a new 
class of obligations was created under the constitution. 
They were known as the Special Responsibilities of the 
Governor-General and the Governor, and those high 
officials were required to fulfil them in the exercise of their 

individual judgement. 

The following list was enumerated for the Governor: 
(i) The prevention of any grave menace to the peace and 
tranquillity of the province; (ii) the safeguarding of the 
legitimate interests of the minorities; (iii) securing the 
rights and the legitimate interests of the Services; (»v) the 
prevention of any kind of discrimination against British 
citizens in the sphere of executive action; (v) securing the 
peace and good government of the Partially Excluded 
Areas; (vi) protection of the rights of the Indian States 
and the rights and dignity of their rulers; (vu) securing 
the execution of the orders and directions issued by the 

Governor-General in his discretion. 

It will be easily seen that the object of defining these 
Special Responsibilities was not merely to set aside a distinct 
group of departments for the personal management and 
attention of the Governor. They did not attempt to in- 
troduce a division of the Provincial Government into two 
sections, one handed over to the Ministers in which the> 
could have complete freedom, and the other retained and 
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reserved for the Governor. In fact, they were generic in 
their conception and could be interpreted to apply to the 
whole sphere of the Provincial Government. 

Emergency Powers. In the working of the parliamen- 
tary system in Britain, a constitutional crisis would lead 
cither to the resignation of Ministers or to the dissolution 
of Parliament, and the dispute is ultimately settled by the 
verdict of the electorate. There may be brought about a 
change, but not a paralysis, of Government. But the posi- 
tion in India was different. The Act of 1935 and the con- 
stitutional structure that it created were essentially based 
on the doctrine of self-government with safeguards. They 
left the ultimate authority over India in many important 
respects in the hands of the British people. The possibility 
of a grave conflict was inherent in such a situation. The 
Governor might disagree with his responsible Ministers and 
the provincial legislatures, and neither might be in a mood 
to yield. The majority party in the provincial legislatures 
might then refuse to form a Ministry and not allow others 
to form it. There would thus be complete deadlock, and 
all administration would be threatened with stoppage. 

The Act made special provisions to meet abnormal situa- 
tions of this type. It empowered the Governor to issue a 
Proclamation if at anv time he was satisfied that a situation 

4 

had arisen in which the government of the province could 
not be carried on in accordance with the provisions of the 
Act. By such a Proclamation the Governor could (i) 
declare that his functions would be exercised bv him in 

4 

his discretion, and (ii) assume all or any of the powers 
vested in or exercisable by any provincial body or authority. 
The Proclamation might suspend, in whole or in part, the 
operation of any provision of the Act relating to any 
provincial body or authority, except the High Gourts. 
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Such a Proclamation would cease to operate at the end 
of six months after it was issued, unless allowed to he 
further continued by resolutions of Parliament. In no 
case, however, could it remain in force for a period o 
more than three years. Thus all the executive and 
legislative work in the province could be temporarily 

taken over by the Governor directly. 

Within less than three yeais of the introduction of pro- 
vincial autonomy, the Governors of eight provinces 
Bengal, the Punjab and Sind were the except, ons-wcie 
unexpectedly called upon to exercise this emergency power, 
and to suspend the normal working of the provincial con- 
stitution. The British Government’s declaration of then 
war aims, particularly with reference to India s light of 
self-determination, was considered to be unsatisfactory by 
the Indian National Congress, and in pursuance of 
mandate issued by that body the Congress Ministries res gn- 

' cd their posts early in November 1939- A* thc c ongie. 
party held a majority of seats in the legislatures of eight 

provinces, the formation of alternative Ministries in then 
las impossible. Even the dissolution of the legislature 
would not have changed their political complexion, and 

matters would not have improved. ■ 

In these exceptional circumstances, the Proclamation 
authorized by Section 93 was issued by the Governors and 
from the first week of November i 9 39 P°" cre of R°' nn ; 

ment within their respective territorial zones were assumed 
by them. After that, the administration of most of these 
provinces wxs carried on by the Governor with the assis- 
tance of Advisers, either two or three n, number, who w e 
specially appointed by him. They were senior members 
of the I.CS. serving in the province There w» thus a 
complete reversion to bureaucratic rule. 01 1 
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came to an end in 1945. A few weeks earlier Parlia- 
mentary elections were held in England and the Labour 
Party came into power. With these very important two- 
fold changes in circumstances, the political tension in 
India naturally cased. Elections were held to the provin- 
cial legislatures, Section 93 was revoked, and responsible 
Ministers were installed in office early in 1946. 
Instrument of Instructions. The Joint Parliamentary 
Committee expressed the opinion that the adoption of the 
English constitutional form need not imply the establish- 
ment of a system analogous in all respects to that which 
prevails in England. India’s political development must 
be in harmony with her own traditions and circumstances. 
The Dominion and Colonial Constitutions had recourse to 
the device of what is known as the Instruments of Instruc- 
tions in order to impart the necessary flexibility to their 
working. It was recommended that Instrument of Instruc- 
tions might similarly be issued to the Governor-General 
and Governors in India. They should amplify the mean- 
ing and spirit of some of the provisions of the Act, parti- 
cularly those that defined the powers, responsibilities and 
duties assigned to and imposed on those high officials, and 
lay down particular practices and procedure. The Instru- 
ment would have vital importance in the evolution of the 
new Indian Constitution. For example. Ministers had no 
constitutional right, under the Act, to tender advice to the 
Governor upon matters which were placed in the Gover- 
nor’s discretion, though he could and often would consult 
them. If at some future time it seemed that this power of 
consultation might be made mandatory and not permissive, 
there would be nothing inconsistent with the Act in an 
amendment of the Instrument for such a purpose. The 
Instrument could thus be utilized to stimulate constitutional 
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progress without introducing any structural change in the 
Act. There were twenty-one clauses of the Instrument 

that was issued soon after the Act of 1935 " as P asscd antl 
they referred to matters concerning the executive authority 

of the province and the legislature. 

The following is a brief summary of some of the impor- 
tant clauses: . 

Ministers should be appointed in consultation with the 

person who is most likely to command a stable majority 
in the legislature. As far as practicable they should include 
members of the important minority communities. A sense 
of joint responsibility should be fostered among them and 
• they should be in a position collectively to command the 

confidence of the legislature. 

The Governor should be guided by the advice of his 

Ministers except when he is required to act in his dis- 
cretion or in his individual judgement. But the Ministers 
should not be enabled to rely upon his Special Responsibi- 
lities in order to relieve themselves of their own. 

The Services should be safeguarded from any inequi- 
table executive action, in addition to the protection of the 

rights guaranteed to them. 

Discrimination against British interests of any. kind 
should be prevented, even if it meant differing from the 

Ministers. 

In giving assent to or withholding it from Bills, the 
Governor should pay particular regard to his Special Res- 
ponsibilities. 

Secretarial Staff of the Governor. It will be easily 
realized from the foregoing description that the Governor 
was not merely a titular head of the province, but was 
required to perform a large number of duties and play an 
active part in the administration of the province. It was 
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therefore considered essential that he should have at his 
disposal an adequate personal and secretarial staff to assist 
him in the fulfilment of his obligations. Accordingly the 
Act provided that every Governor (and also the Governor- 
General). should have his own secretarial staff, appointed 
by him in his discretion. The salaries and allowances of 
persons so appointed and the office accommodation and 
other facilities to be provided for them were to be deter- 
mined bv the Governor in his discretion. All the expenses 

4 

incurred in this connexion were charged on the revenues 
of the province and were therefore non-votablc by the 
legislature. 

Importance of the Office. The cumulative effect of 
all these powers, normal and special, ordinary and extra- 
ordinary, legislative, executive and financial, made the 
position of the Governor extremely formidable, if not in- 
vincible, in the working of the Provincial Government, at 
least in the strictly legal interpretation of the Constitution. 
By no stretch of imagination could he be described as a 
mere constitutional head, a dignified ornament which 
shone with light but was without life. However, during 
the earlier two or three years of the working of the new 
scheme (1937-9), the Governors do not seem to have 
attempted to impose their will upon the popular Ministries 
by threatening to exercise their legal powers, though, sub- 
sequently, complaints about their undue interference were 
publicly made. With the withdrawal of British control 
over India in 1947. the office of Governor underwent 
radical changes in every respect. 
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THE PROVINCIAL EXECUTIVE: THE 
COUNCIL OF MINISTERS 

Appointment. By the Act of <935 the Indian polity ,vas 
to be shaped in aecordanee with the .deals of democrac) 
and preferably of the parliamentary or lesponsi 
The introduction of provincial autonomy was suppose. o 
be a step in that direction. Therefore the pertinent ques- 
tions to be asked arc, Was there a popularly elected b 
laturc in the province, and Was the prov.nc.a executnc 
created by and entirely subordinate to it. ntcr 
of . 935 , the Ministers were chosen and summoned b) the 
Governor in his discretion and they were to ho c 
during his pleasure. They must of corns. >c '” r 
of the provincial legislature. It may be inferred from the 
Instrument of Instructions that the const, tut. tonal P'' « 

which is associated with Cabinet formation in ,c „ 
governments was to be adopted in India. K ,0 . ■ 
had to send for the leader of the largest pai t> m . ■ 
laturc and entrust him with the task of oiming a i * 

The experience of the working of provincial autonomy 
showed that this method of appointing i mistei. ‘ 
most invariably followed. After elections to t ic new • 
turcs were held in the early months of 1937 a,K ^ 
of those elections were known, the Go\nnoi o c\ - 
vincc, with the solitary exception of the North- . 
tier Province, summoned the leader o t ut pai 
had secured a majority, or the largest number of scats . n t 

legislature of the province, and asked him to orm « 
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try. It was only when the invitation was declined by the 
Congress leaders that interim Ministries were allowed to be 
formed, as a stop-gap arrangement, by members of the 
minority parties in the six provinces in which the Congress 
party had a clear majority. Four months later, when the 
Congress decided to accept office, the leader of that party 
in the provincial legislature was entrusted with the task 
of forming the Government and of choosing his own col- 
leagues for that purpose. The names submitted by the 
leader, who naturally became the Prime Minister, arc 
known to have been always accepted by the Governor. 
Qualifications, Tenure and Salary. The qualifica- 
tions of a Minister were not prescribed in the Act, nor 
could they be so prescribed, except for the requirement 
that he must be a member of the provincial legislature. It 
was obvious that a Ministry would be composed of pro- 
minent and leading members of a political party. They 
continued to be in power as long as the party had the 
complete confidence of the legislature. It is also clear that 
the power of dismissing, like the power of appointing, a 
Minister which legally vested in the Governor must in 
practice be exercisable by the Prime Minister. 

The maximum number of Federal Ministers was pre- 
scribed by the Act (it was ten), but no such limit was 
prescribed for Ministers in the provinces. The actual 
number was determined by the convenience of every pro- 
vince and by the exigencies of party alignments in its 
politics. All the work of the provincial Government was 
divided into different sections according to the convenience 
of the Ministry and the number of its members, and each 
section, called the portfolio, was assigned to a Minister. 

In regard to the salaries of Ministers, an important 
departure was introduced by the Act of 1935. The Mont- 
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ford Reforms had made them entirely votable. Members 
of the legislature were called upon to sanction the amount 
in respect of every Minister while passing the annual bud- 
get. They had the right and the opportunity to reduce or 

even to reject the whole demand. The Act of 1935 
down that the salary of Ministers would be fixed by an Ac 
of the provincial legislature, and the Act could be amended 
whenever any changes were felt to be necessary y 
people’s representatives. However, the salary o pai 
individuals who held the office of Minister was not annu- 
ally submitted to the legislature for its sanction, and 1 
could not be varied during their term o o vc. n ‘ 
it was placed in the list of items which were c 
the revenues of the province and which were there 
non- votable. Hereafter, the only method of direct a a 
on the Ministers was to propose a motion o no con 1 

The Parliamentary Secretary is a type of official peculiar 
to the system of responsible government. He is cssci . 
a politician and comes into ofTkc with his party an * • 
out with it. Such Secretaries were appointed in almo.t 

all the provinces. _ T . 

Collective Responsibility of the Cab!nei. 

one of the greatest defects of the Montfor c onn _ 
they did not introduce the practice of co cctlX ^.. rC 
ibility. Governors of some of the provinces even disco ia 0 - 

cd its adoption. Political opinion in India a wa\s in 
that the practice should form an Integra pai _ 

constitutional reform introduced in India, an a ‘ 
was ultimately inserted in the Instrument o nstnu 1 
the Governor directing him to foster the grow 
responsibility among his Ministers. The pnncip t 
operation in all the provinces and worked, on the whole, 



122 INTRODUCTION TO THE INDIAN CONSTITUTION 

with success. 1 he Ministers stood before their parties, 
the public and the Governors as indivisible units, and full 
responsibility was taken by the whole body for all the 
actions of its individual members. 

Importance of the Office of Prime Minister. 
The inauguration of self-government in the Indian pro- 
vinces and the formation of responsible Ministries in them 
necessarily led to the appointment of a Prime Minister. 
The Instrument of Instructions to the Governor recognized 
the existence of the leader of the largest political party in 
the legislature. It was advised that he should be invited 
to form the Gabinct. Emphasis was also laid on the need 
of fostering a sense of joint responsibility among the Minis- 
ters and on their being able collectively to command the 
confidence of the legislature. Governors of provinces did 
in fact follow the method of sending for the leaders of the 
largest political party in the newly elected legislatures and 
requesting them to form a Ministry. Such persons were 
designated as the Prime Ministers of the provinces. How- 
ever, the Governor was not only not excluded from the 
Council but presided over its meetings and conducted its 
business. The Act had specifically provided that Ministers 
shall keep him informed of practically all important 
matters in their respective departments. The bureaucratic 
subordinates of Ministers, namelv the Secretaries, who 
were heads of the secretariat staff, were required to bring 
to the notice not onlv of the Ministers but also of the 

4 

Governor all those eases which in their opinion might 
affect subjects left to the discretion or to the individual 
judgement of the Governors. 

Consequent on the presence of Governors at Cabinet 
meetings, an interesting practice developed in all the pro- 
vinces in regard to ministerial working. The Governor 
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was not an active Indian politician and public lcadci ant b 
in the nature of things, his approach to public opinion 
in the province could not be other than official, alien, 
and distant. On the other hand, the Prime Minister and 
his colleagues were representatives of the part) in. power, 
pledged to carry out a definite programme of socia an 
political reform. Quite naturally they would hold 11011 
own regular meetings for the discussion of even important 
question which arose in the conduct of government. Sir i 
meetings were informal in the sense that the Govcinoi 
was not present at them. It was in these meetings t lat 
the decisions of Ministers were finally taken and subse- 
quently, in the formal meetings over which the Govcrnoi 
presided, they could be presented as the detisions o a 
united Ministry. During the first two or three years ol 
the working of provincial autonomy the Governors weie, 
on the whole, known to have accommodated themsc vi t 
the wishes of their Ministers and allowed them eon. ku 
able freedom in carrying out their policies. This fact wa< 
publicly acknowledged even by the Congicss inistric 

which went out of office in 1939- 

The Position of the Services. The position ol the 
Services in the scheme of provincial autonomy and also 
in the federal structure was interesting. I he Act lau 
down that appointments to the Indian Civil Service am 
the Indian Police Service were to be made by the Secretary 
of State, and he could also make any other appointment 
whenever he thought it necessary to do so. 1C iut. 
and regulations about the recruitment of all such persons, 
about their salary, pensions, leave, dismissal, etc., wcic to 
be made by the same authority with the concurrence o 
the majority of his Advisers. It was one of the Spcc.a 
Responsibilities of the Governor and the Governor-Genera 
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to safeguard all the rights and privileges of the Services, 
including their postings and promotions. The Ministers 
under whom these officers had to serve had not complete 
control over their subordinates and could not punish 
them for any infringement of orders. 

There thus arose a perplexing and unfortunate situation. 
The head of the department might settle a policy and issue 
orders; the agency which had to carry them out might be 
lukewarm or even hostile to the proposals made by the 
head. They might therefore be tempted, directly or 
indirectly, to sabotage a reform of which they disapproved, 
by hindering its proper execution. Such laxity or indis- 
cipline on the part of subordinates was not directly 
punishable by the Minister. He had to bring it to the 
notice of the Governor and try to get the guilty person 
properly reprimanded. Fortunately, during the few years 
of the working of provincial autonomy, the relations 
between the Ministers and the Sendees were reported, on 
the whole, to have been satisfactory. It docs not appear 
to have been found necessary in any province to invoke 
the Governor’s Special Responsibility in respect of the 
Services on account of a major difference of opinion 
between him and his Ministers. 
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THE PROVINCIAL LEGISLATURE 


Introduction of the Bicameral System, lhe origin 
of the legislative powers of the provinces goes back to the 
year 1807, when the Govcrnors-in-Council of Madras and 
Bombay were given the power of making regulations for 
their respective areas. That power was taken away in 
1833, and for a period of nearly thirty years all legislative 
authority for the whole of India was exclusively possessed 
■ by the Governor-General-in-Council. In 1861, the law- 
1 making power was restored to the provinces. Steady 
increases in the size, in the elected and non-official elements, 
and in the powers of the provincial Legislative Councils 
were effected by the Acts of 1892, 1909 and 1919. The 
position of the provincial legislatures after the Montford 
ir Reforms has been already explained. The changes intro- 
duced by the Act of 1935 and the shape given by them 
to the provincial legislature have now to be studied. 
ofl The most important of these changes must be noticed 
at the outset. For the first time in Indian constitutional 
history, the bicameral principle was introduced in the 
provincial sphere. It was provided that there would be 
two chambers in Bombay, Madras, Bengal, the United 
Provinces, Bihar and Assam, and one in each of the 
remaining provinces. 'I he upper chamber was called the 
Legislative Council and the lower chamber was called the 
Legislative Assembly. 

The structure of the Legislative Councils, wherever they 
were created, followed the usual lines of an oligarchical 
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concentration. The number of their members was small. 
The franchise for their election was extremely high and the 
constituencies which elected them were very narrow. They 
inevitably became the focus of all kinds of vested interests 
in the country. A House which was comprised mostly of 
big landlords, millionaires, merchant princes and impecu- 
nious fragments of a dilapidated aristocracy became an 
organized stronghold of conservatism and reaction. 
Tenure of Membership. Following the model of the 
federal upper chamber, namely, the Council of State, the 
provincial Legislative Council was also made a permanent 
bodv, never liable to a wholesale dissolution. One-third 
of its members had to retire every three years and an 
individual member had a tenure of as many as nine 
years. This was of course an abnormally long period for 
anv elective chamber. The tenure of the Legislative 

4 

Assembly was five years, and it could be dissolved by the 
Governor earlier. 

Constitution of the Chambers. The numerical 
strength of the legislative chambers in different provinces 
is given in the accompanying tables. It will be seen that 
the numbers of the Assembly showed a considerable 

4 

improvement over the limits prescribed by the Montford 
Reforms. In the old Bombay Legislative Council, for 
instance, there were only 67 elected members from the 
Presidency proper, barring the Sind bloc. Now that 
number was increased to 175. Another reform introduced 
bv the new Act was the elimination of the nominated and 

4 

official elements from the legislature. They were a great 
handicap to the popular side. Their solid voting on any 
question was merely the result of bureaucratic regimenta- 
tion. Their numbers created false appearances because 
their votes were cast under executive command. A small 
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remnant of this system was still retained in the upper 
chambers both in the provinces and in the Federation. 

The president of the Legislative Council was called the 
President and that of the Legislative Assembly was called 
the Speaker. There was also a Deputy President and 
Deputy Speaker. All these officers were elected by the 
chambers from among their own members. They could 
be removed from office by a resolution of the chamber 
concerned passed by a majority of all its members. The 
salaries and allowances of these officers were fixed by an 
Act of the provincial legislature. The Act prescribed that 
at least one-sixth of the total number of members of a 
Legislative Assembly, and at least ten members of a 
Legislative Council, must be present at their respective 
meetings. A Minister could be a member of only one 
chamber where there was the bicameral system. But he 
had the right to address a meeting of the other chamber 
and to take part in its proceedings but not to vote in that 
chamber of which he was not a member. This was a 
salutary departure from the English model, and enabled 
the Government policy to be explained and justified by 
the person who was directly in charge of it. 
Constituencies and Franchise. The province was 
divided into small territorial areas for the purpose of elec- 
tions. The district was generally taken as the unit because 
of the homogeneity it possesses and the facility for organi- 
zation that it offers. Large cities were formed into groups 
by themselves. Non-territorial constituencies were formed 
for commerce and industry, landholders and other special 
interests. No person could become a voter unless he was 
twenty-one years of age. No person could become a 
member of the provincial Legislative Assembly before he 
attained the age of twenty-five, or of the Legislative Council 
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before the age of thirty. No person could become a 
member of both the houses of the provincial legislature. 

The following is a brief summary of the principal fran- 
chise qualifications in the province of Bombay. Similar 
qualifications were prescribed for other provinces. 

(i) The Legislative Assembly: (a) those who paid 
income-tax; ( b ) those who held land assessed to a land 
revenue of not less than Rs 8 per year; (c) those who 
paid an annual house rent of not less than Rs 60 in the 
city of Bombay or Rs 18 in any other place; (d) those 
who had passed the matriculation or school leaving 
examination. Women possessing these qualifications could 
vote. A woman could also vote if her husband paid . 
income-tax or held land assessed to an annual revenue of 
not less than Rs 32 or if she was literate. 

(ii) The Legislative Council: (a) those who paid 
income-tax on an annual income of not less than Rs 15,000; 

( b ) those who held land assessed to a land revenue of not 
less than Rs 350 per year; ( c ) those who were sardars; 
(d) those who held titles not less than that of Rao 
Bahadur; (e) those who had been members of any legis- 
lature, executive councillors, ministers, members of a 
university senate, judges of high courts, presidents of 
municipalities or district local boards, chairmen of central 
co-operative banks, etc. Women possessing these quali- 
fications had the right to vote. A woman was also allowed 
to vote if her husband was assessed to income-tax on an 
annual income of not less than Rs 30,000 or if he held 
land assessed to an annual land revenue of not less than 
Rs 2,000 or if he was a sardar, etc. 

The franchise for the Legislative .Assembly in every 
province was fairly low. It was more restrictive than 
pure adult suffrage, but the payment of only Re 1-8 as 
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house rent per month or Rs 8 as land revenue per \eai 
could in no way be described as a very high demand. 
Even when the requirements were so insignificant, the 
total enfranchised population throughout British India 
was calculated to be in the neighbourhood of thirty-five 
million, or only about 14 per cent of the British Indian 
population. Nothing provides more eloquent evidence of 
the exceptionally poor standard of life and annual income 
of the average Indian. 

Functions and Powers. The legislature was the law- 
making authority in the province, and all laws lequired 
to be passed in respect of subjects assigned to the provinces 
and enumerated in the Provincial Legislative List had to 
be enacted by its chamber or chambers. They could also 
enact laws on subjects enumerated in the Concurrent 
Legislative List subject to certain limitations. 

The legislature had been empowered to frame rules 
for regulating the procedure and conduct of its business, 
and in the exercise of that power legislative chambers in 
all provinces had framed elaborate rules for the purpose 
mentioned. The Bombay Legislative Assembly Rules 
were 149 in number and the Bombay Legislative Council 

Rules were 136. 

Most of the Bills put before the legislature were initiated* 
by the Ministry. They had a mandate to implement their 
programmes and therefore a prior claim on the time and 
attention of the legislature. The Government could allot 
specific days for private members’ business, but the number 
of days so allotted was small. The procedure in the provin- 
cial legislature in respect of the passage of Bills was to a 
great extent similar to what has been described earlier 
with regard to the Central Legislature. If a province 
had two chambers, a Bill, other than a Money Bill, could 
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originate in either of them. Money Bills could originate 
only in the lower house, that is, the Legislative Assembly. 
Every Bill had to pass through three readings in each 
chamber, and be passed in identical form and language 
by both chambers before it could become an Act. Sepa- 
rate provisions were made for cases of disagreement 
between the houses. 

The legislature’s control over the provincial administra- 
tion was exercised in the usual way. It might pass resolu- 
tions and thereby give definite expression to its views on a 
matter of public importance. Any of its members could 
put questions and supplementary questions on administra- 
tive affairs, and Ministers were bound to supply all the 
information required in this way. A member could also 
move a motion of adjournment to discuss a matter of 
recent occurrence and of public importance. This gave 
the Government an opportunity to explain their position 
and allowed the legislature to express its approval or dis- 
approval of Government policy. Lastly, a direct attack 
could be launched against the actions and conduct of a 
Minister or Ministers by moving a motion of no-confidence 
in him individually or in the whole Ministry. 

The budget of the province for every' financial year 
'had to be placed before the chamber or chambers of 
the legislature. It showed separately the expenditure that 
was charged upon the revenues of the province and was 
not votable by the Assembly, and expenditure that was 
votablc by it. However, most of the items in the non- 
votable list could be thrown open for discussion by the 
Governor. The votable expenditure was to be submitted 
to the Legislative Assembly (and not to the upper 
chamber) in the form of demands for grants. The 
Assembly had power to assent to, to refuse, or to reduce 
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any such demand, but not to increase it. Any reduction 
made by it in an amount demanded could be restored by 
the Governor if he thought that the cut would affect the 
discharge by him of any of his Special Responsibilities. 
In the final issue of the Civil Budget Estimates of the 
Bombay province for the year i 939 ‘ 4 °» authenticated 
schedule of expenditure showed that out of a total 
expenditure of Rs 14.06 crores, Rs 3.72 crores were 
charged upon the revenues of the province and Rs 10.34 
crores were voted by the Legislative Assembly. 

Privileges. Subject to the provisions of the Act of 1935 
and to the rules and standing orders regulating the proce- 
dure of the legislature, there was freedom of speech in 
every provincial legislature. Members of the Legislative 
Assembly and Council were entitled to receive such salaries 
and allowances as might from time to time be determined 
by an Act of the provincial legislature. 1 he Bombay legis- 
lature decided to accept the principle of paying a salary 
to its members and passed an Act for that purpose in. 
1937. The amount of the salary was fixed at Rs 75 per 
month. It was increased to Rs 150 in 1946. Travelling 
and other allowances were similarly provided. 

Conflict between the Chambers. Where there arc 
two legislative chambers with co-ordinate powers, there 
is a possibility of a serious disagreement between them. 
The Act laid down that if a Bill passed by the Legislative 
Assembly was not passed by the Legislative Council within 
twelve months of its receiving the Bill, the Governor could 
summon the chambers to meet in a Joint Sitting for the 
purpose of deliberating and voting on the Bill. In such 
a meeting the vote of the majority of members present 
would finally decide the issue. No n<*v amendments could 
be suggested at this stage. 


14 


THE RELATION OF THE EXECUTIVE TO 

THE LEGISLATURE 

The Legislature's Control over the Ministers. 
The claim was repeatedly made for the Act of 1935 that 
it had established full provincial autonomy. It would 
therefore follow that all political authority in the provinces 
was vested in its legislature. How far did such a state of 
things exist in actual practice? The Act had laid down 
that the appointment of Ministers had to be made by the 
Governor. But it was a necessary condition that they must 
be members of the provincial legislature. The Governor 
was further instructed to endeavour to select them in such 
a manner that they were able collectively to enjoy the 
^confidence of that popularly elected body. These were 
significant provisions. Their inevitable result, in normal 
circumstances, would be that the Ministers were appointed, 
in effect, by the legislature, which was really the nation 
in miniature for the time being. 

A large portion of the expenditure on ministerial depart- 
ments was made subject to the sanction of the legislature. 

That bodv could refuse to sanction anv amount if it dis- 

# * 

approved of the conduct of Ministers and desired that 
they should resign. Such a refusal of supplies was bound 
to have an immediate effect. In fact, the legislature was 
allowed to adopt even a more direct method of telling 
Ministers that they were not wanted. It could pass a 
definite motion of no-confidence in them and thus com- 
mand that thev should leave their office. In the face of 
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such a straight attack, no Ministry could survive. 
Control over Finance and Legislation. 1 lie re.i 
difficulties of the legislature did not arise on account of its 
inadequate control over the Ministers, but on account o 
serious deductions made from its own powers in sever.! 
ways. All the expenditure of the Provincial Government 
was not left to be determined and regulated by the legis- 
lature’s will. The budget was divided into two parts, 
consisting of votable and non-votable items. 1 he latter 
were deliberately excluded from the authority of the 
elected representatives of the people, though discussion on 
them was permitted. The non-votable expenditure 
amounted to about 3 o per cent of the total expenditure. 
This meant a considerable watering down of the \ei\ 


concept of provincial autonomy. 

Even in regard to items that were votable, the dictation 

of the legislature was not final. Its members could make 
cuts in the amounts demanded bv the Ministers. But ll 
the Governor was satisfied that any such cut was likely to 
affect any of his Special Responsibilities, he could restore 
it, wholly or partly, in his own discretion. The creation 
of such an extraordinary veto was incompatible with a 
genuine transfer of power to the people of the province. 

In matters of legislation also a similar exceptional pro- 
vision was made. All laws required for the province were 
to be placed before the legislature for consideration and 
enactment. This was quite in keeping with democratic 
principle. However, the Constitution further provided that 
the Governor, acting alone and in his individual capacity, 
could enact any law which he thought it necessary to enact. 
There need not be even the pretence of a consultation 
between him and the legislature or any attempt on his part 
to bring them round to his views. Such Governor s Acts, 
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passed as they were by the single head of the executive in 
his own autocratic judgement, were an irrefutable evidence 
of the limitations on provincial autonomy imposed by the 
Act of 1935. 

Control over the Services. As long as the Indian 
Government was entirely bureaucratic, officers in the 
Indian Civil Service had to perform both political and 
administrative functions. They decided policies and also 
carried them out. The Minister and the bureaucrat were 
combined in the same person. The grant of self-govern- 
ment to India introduced a fundamental alteration in this 
privileged status. In proportion as political power was 
transferred to the Indian people, the Services inevitably 
receded into the background. The Minister and the 
legislature began to determine the purposes for which 
the mechanism of the State should be utilized, and the 
bureaucracy had to earn - out their wishes with efficiency 

and loyalty. 

» * 

The Act of 1935 contained a whole Part devoted to 
an enumeration of the special privileges guaranteed to 
the superior Services. Their appointment was to be made 
by the Secretary of State even though they had to work 
under Ministers. Their salaries, promotion, leave, pen- 
sions, etc., were also fixed by the Secretary of State 
and not by the Indian legislatures though India had to 
bear the financial burden. Certain important posts were 
reserved to be filled by members of the I.C.S. No discip- 
linary action could be taken against these exalted subordi- 
nates by their popular superiors, the Ministers. The 
control of the legislature over this portion of the executive 
was thus substantially limited. This was a grave draw- ' 
back to provincial autonomy. 
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THE WORKING OF PROVINCIAL 

AUTONOMY 

What was the net achievement of the Act of 1 935 in 
the sphere of provincial government? Was t “ on ° m> 
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ignored those important provisions of the Act 
intended to operate as a vigorous negative force. In fact 
the new Constitution represented an ingenious blend 
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Of the administration lurked constantly behind 

T hXnstitutional. picture, and could emerge at a 
moment to overwhelm the normal political routine. 1 
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Joint Parliamentary Committee emphasized that the safe- 
guards were not mere paper declarations, dependent for 
their validity on the good will or timidity of those to 
whom the real substance of power was transferred. It 
was said that the Act of 1935 did not introduce in the 
provinces a system of limited monarchy but a system of 
limited Ministry. The Governor was not expected to 
retire into obscurity. 

4 

However, the experience of over two years’ working of 
the new scheme which was inaugurated on 1 April 1937 
was quite hopeful. In the first election to the provincial 
legislatures held in accordance with the provisions of the 
Act, the Congress Party was able to secure a clear 
majority of scats in six out of eleven provinces. Its 
leaders were therefore invited by the respective Governors 
to form Ministries. The Congress, however, demanded, 
.is a condition precedent to the acceptance of the invita- 
tion, a definite assurance from the Governors that they 
would not exercise their special powers of interference so 
long as the Ministers acted within the Constitution. As 
no such assurance was given, the majority party refused 
to form the Government and there was a deadlock. 
Interim Ministries were formed by the minoritv parties 
and they temporarily carried on government till a few 
weeks before the legislatures were due to be summoned 
for their very first session. In other provinces, popular 
Ministries enjoying the confidence of the legislature began 
to function from the very beginning. 

In the meantime, in July 1937, the Viceroy issued a 
lengthy and comprehensive statement to clarify the whole 
constitutional position and to explain how the new machi- 
nery was expected to work in its d^ily routine. It con- 
veyed. more or less, the assurance that ordinarily there 



WORKING OF PROVINCIAL AUTONOMY >39 

would be no interference on the part of the Governor m 

the day-to-day administration of a Parlv 
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economic scene, and in the nature of things the vigour 
of activity in many of the peace-time nation-building 
departments necessarily slowed down. Matters were fur- 
ther complicated when the Congress Ministries tendered 
-their resignations in November 1939. As no alternative 
Ministries were possible, popular government in those 
provinces was entirely suspended and the old system of 
bureaucratic rule was re-established in a large part of 
India. It must also be noted that even in the non-Con- 
gress provinces where provincial autonomy was still work- 
ing, serious allegations were publicly made by Premiers 
and Ministers against what were described as the high- 
handed actions of the Governors (for example in Bengal 
and Sind). Experience, besides, revealed that the auto- 
nomy and freedom of a province could not be easily 
reconciled with the urgent need of a strong, centralized 
and common action in the interest of the whole country 
in times of a grave emergency. The war came to an end 
in 1945 and popular ministerial government was re- 
established in all the provinces in 1946. 
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with the same autonomous status which Canada and 
Australia enjoyed within the British Commonwealth, 
though she had contributed substantially towards winning 
that war. Only measures which from the Indian point 
of view were very inadequate, namely, the Montford 
Reforms and the Act of 1935, were conceded by the 
British Parliament and that too after a good deal of 
agitation and suffering. 

When World War II broke out and when India was 
drawn into it and urged to undertake immense sacrifices 
in men, material and money because it was a war in the 
noble cause of democracy, freedom and civilization, the 
Indian National Congress requested the British Govern- 
ment to give a clarification of its war aims with reference 
to a country like India which was in the British Com- 
monwealth but which did not enjoy fully the rights of 
democracy and freedom. They urged Britain to declare 
that their aim was to treat India as a free nation whose 
policy would be guided in accordance with the wishes 
of the Indian people, and further added that the real 
test of any such declaration was its application in the 
immediate present, that is. even during the currency of 
the war. No satisfactory response was received to this 
request and the Congress decided to withdraw co-opera- 
tion from the Government. Congress Ministries in the pro- 
vinces were asked to resign. Later on, under the guidance 
of Mahatma Gandhi was started the movement of indi- 
vidual Satyagraha with a view to impress upon the 
British rulers the inconsistency of the attitude they had 
taken. 

Meanwhile, a most unfortunate development was being 
witnessed in Indian public life and its increasingly dismal 
and deepening shadow was being cast (fiffehe Indian- 
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political and social landscape. The two major comnW 
ties of India, Hindus and Muslims, often looked upon eac 
other with distrust and suspicion, and, a few exceptions 
apart, Muslims generally held aloof from nationalist 
movements in the country against British rule. It i. 
true that during certain periods, particularly during c 
decade of World War I and subsequent few years, con- 
siderable unitv seemed to be established between the two 
communities/ But it proved to be very slender and 
ephemeral and had been completely shattered b> the turn 
World War II broke out. Muslims by then had begun 
to assert that they were a separate nation and must have 
a separate sovereign state of their own, caned out o t e 
existing Indian territory on the basis of population, i o 
compromise was found to be possible on this issue and the 
situation became very tense and grave. Mahatma Gandhi 
and other national leaders were persistently saying that the 
Hindu-Muslim problem could not be satisfactorily solved 
unless the third force, namely foreign rulers, disappeared 
from the scene. There was thus a complete stalemate. 

_x ln order to meet India’s desires to some extent and to 
enlist her wholehearted support for the war which had 
now entered a critical phase, the British Government sent 
out in March 343. one of its own Ministers to India, Sir 
Stafford Cripps. He brought with him definite proposals 
for constitutional reforms on behalf of the British Cabinet. 
Thcv, however, did not visualize the immediate establish- 
ment of a popular and responsible government at the 
Centre as demanded by Indians but only dealt with the 
constitutional structure of the future and the machinery 
to be set up for deciding upon the nature of that structure. 
The Cripps offer was therefore rejected by the Congress 
and agitation for India’s complete freedom acquired a 
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new edge and vigour. It culminated in the famous Quit 
India resolution passed by the All India Congress Com- 
mittee in Bombay on 8 August 1942. Mahatma Gandhi 
and other Congress leaders were put in jail and the poli- 
tical situation deteriorated to an unprecedented extent. 
The deadlock thus created continued throughout the 
remaining years of the war which at last came to an end 
in August 1945. 

A few weeks before the conclusion of the war fresh 
elections were held to the British Parliament .and the 
Labour party was returned with a big majority. A Labour 
Government was thereupon installed in office, and with 
the known advocacy by the Labour party of the cause 
of India’s freedom and with its firm assumption of power, 
the tempo of Indian political life gathered a unique 
momentum. There was a new approach to the Indian 
problem. The imprisoned leaders were set free; elections 
to the central and provincial legislatures were held; popular 
ministries were restored in the provinces. It was announced 
that the policy of the new Government would be to help 
India to obtain her freedom as speedily and fully as 
possible. \ In March 1946 a special Cabinet Mission con- 
sisting of three members and headed by the Secretary of 
State, Lord Pethick-Lawrence, was sent out to India. Its 
purpose was to discuss the Indian problem with Indian 
leaders and to help in setting up in India a suitable 
machinery for framing a constitution for the country. 

As a result of the talks and discussions that it held the 
Mission was convinced that differences between Hindus 
and Muslims on the fundamental issue of preserving the 
territorial unity and integrity of India were simply irre- 
concilable and that an agreed solution of the problem was 
impossible. The Mission, therefore, made its own 
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proposals as a sort of compromise embodying the largest 
measure of agreement between the contending parties. 
They laid down certain basic principles on which the 
future constitution should be framed in the initial stages 
and recommended that a Constituent Assembly shou c 
be set up in India at an early date to frame the permanent 
constitutional structure. The Mission’s proposals had a 
mixed and fluctuating reception. The Muslim League 
in the beginning accepted them, though under protest. 
The Congress accepted them with their own interpreta- 
tion about the grouping clauses. Later on, however, the 
League withdrew its acceptance in view of what it regarded 
as non-acceptance by the Congress of the scheme as a 
whole. Meanwhile elections were held to the Constituent 
Assembly in accordance with the procedure laid down by 
the Mission, the Congress capturing almost all the non- 
Muslim seats and the Muslim League capturing almost 
all the Muslim scats. 

In the context of all these rapid and pregnant deve- 
lopments, an irresponsible executive, entirely devoid of the 
backing and support of the important political parties 
functioning in the legislature, was an obvious incongruity 
and an embarrassment even during the transitional period 
before the transfer of power. The Viceroy therefore 
invited leaders of Indian public opinion and of the mam 
political parties to form the Government. The statutory 
obligation that at least three members of the Viceroys 
Executive Council must be officials was removed by a 
Parliamentary amendment of the Act of 1035. All mem- 
bers of the Executive Council thus constituted were non- 
officials and all departments of Government .minding 
defence and external affairs were offered to them. On 
2 September 1946 an interim Government was formed 
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by Congress leaders headed by Shri Jawaharlal Nehru 
who was appointed Vice-President of the Council. The 
Muslim League joined this Government six weeks later. 

There was thus established de facto, if not de jure , a 
popular Ministry at the Centre. The Viceroy voluntarily 
abstained from exercising his powers and was expected 
to continue only as a constitutional head, delegating al 
his powers to the Ministry. Experience, however, showed 
that a composite government formed of such heterogeneous 
and profoundly hostile elements as the Congress and the 
Muslim League could not work smoothly or even work 
at all. The acute conflict between the outlook and 
attitude of the two groups of Ministers produced constant 
friction and there was a grave danger of the situation 
getting completely out of hand. The Congress were 
determined to proceed with the work of the Constituent 
.Assembly which had already been formed in accordance 
with the procedure laid down by the Cabinet Mission and 
which consisted of elected representatives from all parts 
of India. The Muslim League, on the other hand, were 
not prepared to consider anything less than Pakistan and 
boycotted the meetings of the Constituent Assembly. 

The British Government were apprised of the dangerous 
turn which events had thus taken and ultimately made the 
historic announcement on 20 February'' 1947 that ** was 
their definite intention to take necessary steps to effect 
the transference of power to responsible Indian hands by 
a date not later than June 1948. They also made it clear 
that as the existing Constituent Assembly was not fully 
representative, the Muslim League having boycotted it, 
they would have to consider and decide to whom to 
transfer power, whether to one or to more than one 
authority. This was a definite acceptance of the principle 


TOWARDS INDEPENDENCE *47 

of partition and thereafter things began to move very 
swiftlv in that direction. It was obvious that 1 
was to be divided on the basis of religion, those provinces 
of India which had a Muslim majority but which con- 
tained large non-Muslim blocks of population and territory 
must be divided in accordance with the same pnncip e^ 
The partition of India logically involved the partition of 
the provinces of Bengal and Punjab. The Muslim Leagu 
did indeed, claim the whole of these two proving or 
Muslims. But its claims were not supported bv the 

Bnhsh ® OV u ‘ n ™ m i e 9 n 4 t 7 His Majesty's Government issued a 
statement explaining the plan and procedure which they 
laid down for the division of the country. Fust of ah, 
public opinion in the provinces concerned was to be 
formally ascertained as to whether they should be parti- 
tioned/ H the reply was in the affirmative steps were , 
be taken forthwith to effect it. His Majesty s Govern 
mem also announced that in response ‘»e d^re o 
the major political parties that there should be th 
earliest possible transfer of power in India, they wer 
willing ttj 0 anticipate the date of June 1948 by the setting 

of an independent government or governments even 
earlier They therefore proposed to introduce legislation 
during the current session of Parliament for a transfer 
of power on a Dominion Status basis to one or two 
successor authorities as might be decided by the Indian 
people This would be without prejudice to the right ol 
the ^Indian Constituent Assemblies to decide in due course 
Whether or not to remain in the British Commonwea,^ 

After ascertaining public opinion in the affected ar 
. in accordance with the procedure laid down, it 

decided that the existing political unity of India should 
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be broken up and that a new state carved out of Indian 
territory consisting of West Punjab, North-Western Pro- 
vince, Sind, British Baluchistan and Eastern Bengal with 
the district of Sylhet in Assam, should be brought into 
existence. These were predominantly Muslim areas of 
India and were thus constituted into a new sovereign 
entity in accordance with the principle of self-determina- 
tion. In July 1947 the Indian Independence Act was 
passed by the British Parliament. It created the two new 
Dominions of India and Pakistan, with full freedom to 
each in all matters. British control over these Dominions 
was completely withdrawn; the title of Emperor of India 
was dropped from the British King’s titles; the post of 
the Secretary of State for India as also the India Office 
were abolished. The Dominions of India and Pakistan 
were to come into existence respectively on 15 and 14 
August 1947. On those historic dates both of them became 

completely free. 
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Section I General 
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MAIN FEATURES 
OF THE CONSTITUTION 


Constitution Framed by a Constituent Assembly. 
During the days of British rule, the nature of Indian polity 
was determined by the authority and will of the foreign 
ruler. In the course of the century and a half between 

1774 and i 9 35 several Acts wcre P asse . d !? y I t! 
Parliament to regulate the governance of India. The righ 

of framing their own Constitution was denied to the Indian 

people. However, epoch-making events like World War II 

radically altered the relationship between the conquerors 

and the conquered. In fact, that relationship soon came 

to be completely dissolved, and on 15 August 1947 India 

became fully independent and free. The Constituent 

Assembly which had been formed a few months earlier 

now became a sovereign body whose judgement ant 

authority were absolutely unfettered. It was this elected 

body, composed of representative Indians, which after 

elaborate consideration and thought framed the new 


Constitution. , , , 

Elections to the Indian Constituent Assembly were he d 

about the middle of 1946. It was not possible to ho d 
them on the basis of adult franchise because that would 
have involved an almost intolerable delay in the formula- 
tion of the new Constitution. The provincial legislative 
Assemblies were elected early in 1946 in accordance wit 1 
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the provisions of the Act of 1935 and as the franchise for 
their election was quite low the Cabinet Mission felt that 
it was practicable to consider them as fairly representative 
bodies for the purpose of electing the Constituent Assembly. 
Indian political opinion generally concurred in this view. 
The Mission laid down that each province should be 
given a total number of seats proportional to its popula- 
tion, roughly on the basis of one to a million; that these 
seats should be divided between the main communities in 
each province in proportion to their population; and that 
the representatives allocated to each community in a pro- 
vince should be elected by members of that community 
in its Legislative Assembly by the method of proportional 
representation by the single transferable vote. The maxi- 
mum number thus prescribed for British India was 292 
and for the Indian States 93, the total maximum number 
being 385. The representatives of the States were to be 
selected according to a method to be determined by 
consultation. To the representatives of British India 
were to be added the member representing Delhi in 
the Central legislature, the member representing Ajmer- 
Menvara in the same Assembly, a representative to be 
elected by the Coorg Legislative Council and a represen- 
tative of British Baluchistan. 

The Constituent Assembly held its first session in New 
Delhi on 9 December 1946 and occupied itself thereafter 
with the important and responsible task of framing a 
Constitution for free India. Three years were laboriously 
devoted to that difficult task and after a good deal of 
deliberation and debate the new Constitution was finally 
adopted in December 1949. Its actual inauguration took 
place on 26 January 1950 and since that date an entirely 
new chapter has commenced in Indian history. Never 
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before have the people of the whole of India, deliberately 
sitting for that purpose, framed and given a Constitution 
unto themselves. Never before has a sovereign demo- 
cratic republic comprising the whole country and unifying 
its different peoples into an integrated political and 
administrative framework come into existence by the will 
of the people. It is a unique and epoch-making land- 
mark in the long and eventful history of this ancient land. 

Before proceeding to make a detailed study of the 
different parts and aspects of the Constitution it would 
be appropriate to notice briefly some of its outstanding 
features and the ideals that it seeks to embody. It must 
be remembered that this Republican Constitution, unlike 
the British Constitution, is not merely the result of con- 
ventions and accidents accumulated in a haphazard 
manner, or of unco-ordinated decisions taken on parti- 
cular occasions out of a sense of expediency. It is the 
deliberate creation of a popular assembly which was 
specially constituted for that purpose and which was led 
by men of experience and erudition. I hey accepted 
certain fundamental concepts as being vitally necessary 
for securing the stability and progress of the country and 
endeavoured to devise a political machine which would 
make it possible to give practical effect to those concepts 


and ideals. 

The Preamble and its Importance. The study of the 
Constitution can appropriately start with a reference to 
what is described as its Preamble. The Preamble, which 
is generally present in every important enactment, serves 
the same purpose that is served by the preface or intro- 
duction to a book. It indicates broadly the circumstances 
which have made the enactment necessary, the purpose 
arid objects that it seeks to achieve and the inconveniences 



154 INTRODUCTION TO THE INDIAN CONSTITUTION 

that it strives to eliminate. The Preamble, though 
included in the Constitution, is not supposed to be its 
integral part; it is not supposed to confer any power oi 
to create any authority. That is done expressly by articles 
and clauses in the body of the Constitution. If the 
language of any of those articles and clauses is at any 
time found to be ambiguous, elucidation of the point in 
question may be usefully sought from the wording of the 
Preamble because it contains a recital of the intentions of 
those who framed the law and can therefore supply a 
sort of ‘ key 5 to the understanding of ideas which do not 
seem to be precisely expressed. The Preamble of the 
Indian Constitution is a grand declaration of the ideals 
and objectives which the Indian people have set before 
themselves and have the ambition to realize through the 
instrumentality of the political structure which they have 
deliberately created for themselves; it is therefore fully 
reproduced below. 

Preamble 

We the people of India, having solemnly resolved to 
constitute India into a sovereign democratic republic and 
to secure to all its citizens: 

Justice, social, economic and political; 

Liberty of thought, expression, belief, faith and worship; 

Equality of status and of opportunity; 
and to promote among them all 

Fraternity assuring the dignity of the individual and the 
unity of the Nation; 

In our Constituent Assembly this twenty-sixth day of 
November, 1949, do hereby adopt, enact and give to 
ourselves this Constitution. 

Source of Power. It is one of the fundamental ingredi- 
ents of the democratic idea that the source of all power 
lies in the people, that sovereignty vests in the people, that 
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all authority emanates and is derived from that source “and 
must ultimately be amenable to it. The Indian Constitu- 
tion has affirmed this principle; its Preamble contains the 
declaration ‘We, the people of India . . . adopt, enact 

and give to ourselves this Constitution . 

A Republic. The Preamble also expresses the solemn 

resolve to constitute India into a Sovereign Democratic 
Republic. Every one of these expressions has a signifi- 
cance and a meaning. The expression Republic definitely 
excludes the possibility of kingship or a monarchical form 
of government being established anywhere in India. It is 
true that India has voluntarily agreed to continue as a 
member of what was formerly known as the British Com- 
monwealth, now known only as the Commonwealth, at 
the head of which stands the British King. That digni- 
tary is, however, accepted purely as a symbolic head, 
purely as a formal link of the common association between 
equals. In fact, the Indian Constitution does not even 
so much as mention the membership of the Common- 
wealth. It is not an integral part of India s political status 
but only an extra-constitutional contractual arrangement 
entered into at will and liable to be terminated at will. 
Membership of the Commonwealth. The British 
people, with the proverbial flexibility of their political 
philosophy and practice, have approved of this position, 
and the other nations of the Commonwealth have also 
agreed to it. A conference of the Prime Ministers of all 
the nations of the Commonwealth, including India, was 
held in London in April 1949 and the constitutional 
implications of India’s decision to adopt a republican 
form of government and simultaneously to continue to be 
a member of the Commonwealth were discussed at length. 
The conference then unanimously adopted a declaration 
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accepting and recognizing India’s continuing membership 
of the Commonwealth with the King as its symbolic head 
in spite of the fact that it had adopted the republican 
form of government, and ‘ Accordingly the United King- 
dom, Canada, Australia, New Zealand, South Africa, 
India, Pakistan and Ceylon hereby declare that they 
remain united as free and equal members of the Common- 
wealth of Nations, freely co-operating in the pursuit of 
peace, liberty and progress 

The British Parliament passed an Act (India — Conse- 
quential Provision — Act, 1949) after the new Constitution 
of India was adopted in the Constituent Assembly in 
November 1949. This Act provided that no Indian shall 
suffer any disadvantage because India had been created 
into a Republic, but that he will be exactly in the same 
position as citizens of the other members of the Common- 
wealth. The rights and privileges which citizens of India 
had enjoyed in the United Kingdom before the inaugura- 
tion of the Indian Republic will continue to be enjoyed 
by them as long as it remains in the Commonwealth. It 
is an eloquent testimony to the elasticity and the ever- 
growing conception of the Commonwealth that the accom- 
modation of Republican India in what superficially appears 
to be a monarchical framework was brought about without 

much difficulty. It is not sentiment so much as self- 

* 

interest which has prompted India’s decision to remain 
associated with a political combination of which she has 
been a member for generations and the principles professed 
by which — democracy, personal liberty, the rule of law, 
and so on — are shared bv Indians. 

Even in what were formerly the Indian States, in spite 
of the emergence of the office of Rajpramukh correspond- 
ing to the office of Governor, the monarchical form as 
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have been guaranteed by the Constitution to every citizen, 
that adult franchise has been incorporated in the body of 
the Constitution, and representative elected chambers have 
been created to carry on and control the work of govern- 
ment. A most important declaration has also been made 
in the Preamble enunciating the objective of the State to 
be to secure justice, liberty, and equality in a very compre- 
hensive sense to all citizens. 

A Federal State. The Sovereign Democratic Republic 
is intended, broadly speaking, to be of the federal as dis- 
tinguished from the unitary type. It cannot be said that 
the new framework fully satisfies what have been currently 
recognized as the essential canons of a federation. There 
are several remarkable deviations from the accepted federal 
theories. But those who framed the Constitution have 
claimed that inasmuch as a clear demarcation of the 
Central and State spheres is prescribed by the Constitution 
itself, each authority being normally supreme within its 
own sphere, the most essential element in the federation is 
clearly provided. True, the sphere of the Central Govern- 
ment is made exceptionally wide; but it only means that 
India has a federal form of government with an excep- 
tionally strong Centre, particularly in times of emergencies 
and crisis. A keen controversy has centred round this 
issue and a detailed reference to the different points 
involved will be found in chapter 8. 

Parliamentary Government. The Indian democracy 

4 

is of the parliamentary and not of the presidential type. 
It is intended to function on the British and not on the 
.American model. There is no insistence on the doctrine 
of the separation of powers as there is in America. The 
legislature, the executive and the judicature in India are 
not independent and co-equals in the American sense. 



main features of the constitution >59 

0„ the eon.™ "sS« 

nitely laid down. Both in the he l isla . 

the executive is unquestionably "mat ^ ^ ■ Thc 

ture and practically ma e or u , be mer e con- 

President and the Governors are intcn ^ ^ a(Jvic< . 

stitutkmal heads, exercising their powers 1 of 

of Ministers responsible to the legislatu «• " with . 
independence requisite for the dtspen a non o ^ > . 

out fear or favour is guaranteed to 

is not endowed with such superi p underlying 

as will make it an imperium m mper 

latures which are elect ) rnns ;dered to have a 
intervals, their opinions s ° U , mcnt 0 f fundamental 

-rpohdca, 

SttdTpie- ‘ h V7hLTdia a tdt 

rr SeTSie hundred in 

S' The X‘of these States wem *££*£?* 

by, the 

TStfJT* "heh “ ^ £ 

" i rau=i,s: 

paramountcy over the it was announc- 

transferred to thc success engagements 

ed to have lapsed and all treaties, sanads, and eng g 



l6o INTRODUCTION TO THE INDIAN CONSTITUTION 

existing between the States and the Paramount Power, that 
is, the British masters, ceased to be operative and to have 
any binding force or validity. All the six hundred States, 
big and small, thus technically became entirely indepen- 
dent and free. The existence of such numerous, and many 
of them very petty, sovereign units would have meant a 
disastrous dismemberment of the country which, but for 
this superimposed historical accident, was organically 
one and indivisible in respect of the territory, population, 
language and culture of the two divisions. Happily, thanks 
to the great prestige and constructive statesmanship of 
Sardar Vallabhbhai Patel and the understanding and 
patriotism displayed by most of the Princes, the destructive 
potentialities of this difficult situation were peacefully and 
completely eliminated. The rulers of States were per- 
suaded to renounce their power and authority in the larger 
interests of the nation as a whole. The process of voluntary 
merging and integration moved very rapidly and the 
political and constitutional unity of India was fully 
achieved without any kind of violent disturbance and 

4 

within the remarkably short period of a couple of years. 
It is said that there is hardly a parallel to such an achieve- 
ment of peaceful national consolidation in the history of 
the world. The Constitution of India now extends to 
and comprises the whole country which stands as a 
complete and unified entity. For the first time in the 
long and eventful history of this land all its peoples have 
been politically welded together into a democratic republic. 
A Secular State. Another distinctive feature of the 
Constitution must be noted. It has made India a secular 
State. Secularism does not signify a negation of all religion. 
It does not aim at the abolition of all religious beliefs and 
practices. On the contrary, a secular State guarantees to 
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the machinery of government for the common good of 
all. The two are separate and ought not to be allowed 
to interfere with each other. There may even be people 
who do not believe in the existence of God and who could 
yet be good citizens. The vital thing is the cultivation of 
a sufficiently high level of social ethics and a proper 
awakening of the social conscience. 
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a single people living under a single imperium derived 
from a single source.” 

Territory - 

The Constituent States. The Indian Union is com- 
posed of (a) States specified in Parts A, B and C of the 
First Schedule in the Constitution, (b) Territories specified 
in Part D of the same Schedule, and ( c ) Territories which 
may be acquired by India at any time. Part A comprises 
the following States: Andhra 3 , .Assam, Bihar, Bombay, 
Madhya Pradesh, Madras, Orissa, Punjab, Uttar Pradesh, 
and West Bengal. They correspond to the old British 
Indian provinces. Part B comprises Hyderabad, Jammu 
and Kashmir, Madhva Bharat, Mvsore, Patiala and East 
Punjab States Union, Rajasthan, Saurashtra and Tra- 
vancorc-Cochin. These include some of the former 
biggest Indian States and the integrated groups of others. 
Part C comprises Ajmer, Bilaspur, Delhi, Kutch, Tripura, 
Bhopal, Coorg, Himachal Pradesh, Vindhya Pradesh and 
Manipur. These represent the old Chief Commissioners’ 
provinces and some of the viable Indian States which 
were placed under the authority of Chief Commissioners 
before tin* commencement of the Constitution. Part D 
comprises the Andaman and Nicobar Islands. 

All the units specified in Parts A, B and C have the 
status of the constituent States of the Federation and derive 
their rights from the Constitution itself. On the other 
hand, territories specified in Part D and territories which 

1 Dr Ambcdkar’s speech, Constituent Assembly Debates , Yol. III. 
Part I, p. 43. 

- The Report of the States Reorganization Commission has sug- 
gested important changes in the number and boundaries of States; 
see the Appendix to this book. 

:i Created out of Madras territory in 1953. 
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may be acquired subsequent to the adoption of the 
Constitution will have such rights as regards representation 
in the legislature and other matters as will be determined 
and conferred by Parliament. I hey will be administered 
by the President through Chief Commissioners or am 
other authority appointed by him. and by regulations 
which will have the force of an Act of Parliament. 

Parliament has been given the power, by passing a law. 
to admit into the Union new States or to establish new 
States on such terms and conditions as it thinks fit. Once 
they arc admitted as States, their names will be added to 
the First Schedule and they will be entitled to all the 
status and privileges to which States specified in that 
Schedule are entitled. 

Formation of New States. Parliament has also been 
given the power, by passing a law, to (a) form a new State 
by separation of territory from any State 01 b\ uniting 
two or more States or parts of States or by uniting any 
territory to a part of a State, (b) increase the area of any 
State, (O diminish the area of any State, (d) alter the 
boundaries of any Slate, and (r) alter the name of any 
State. In the exercise of this power a separate State 
called Andhra was created out of Madras State territory 

in ,9f)3 * 

But the following renditions must be fulfilled before such 
a step could be taken. Firstly, no Bill for th,c purpose 
shall be introduced except on the recommendation of the 
President; secondly, where the proposals contained in the 
Bill affect the boundaries or the names of States specified 
in Part A and B of the First Schedule, the views of the 
legislatures of the affected States both in regard to the 
introduction of the Bill and also in regard to the proposed 
changes must be previously ascertained by the President. 
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The power to bring about a territorial rearrangement 
of the existing States is thus rightly vested in the Centre 
as represented by the President and Parliament. 

In view of the insistent demand for a regrouping of 
States on a linguistic basis this position is interesting. 
Whatever mav be the urgency of the problem felt by 
inhabitants of multi-lingual States, nothing can be achieved 
by them unless the President, that is, the Central Ministry, 
is persuaded to recommend the necessary legislation and 
unless Parliament is persuaded to pass it. As Parliament 
itself contains a substantial proportion of representatives 
coming from uni-lingual States of North India, it may not, 
as a whole, feel the urgency of the problem with the same 
degree of intensity that may be felt by people of the 
multi-lingual areas of peninsular India. It will also be 
seen that the views of the legislatures (and through them 
of the people) of the States affected by the proposed 
changes have only to be ascertained; they may or may 
not be accepted by Parliament. It is, therefore, not 
inconceivable that changes may be brought about by 
parliamentary legislation even in direct opposition to the 
opinions of the parties interested and affected. 

These changes in the geographical set-up of the States 
which Parliament is empowered to make by ordinary law 
arc not to be considered as amendments of the Constitu- 
tion. They will not be required to pass through that more 
elaborate legislative procedure which is prescribed for 
constitutional amendment. Consequential changes in the 
First and Fourth Schedules (which give the lists of States 
and their status) will be made by the ordinary law. 


Citizenship 

Importance of Citizenship. Citizenship is one of the 


THE INDIAN UNION lb V 

essential concepts of political theory, particularly in modern 
democratic times. It implies not only the physical fac 
of residence within a particular territory but a fundamental 
attachment and allegiance to that territory and to the 
traditions and culture of the corporate life that it embodies 
All those who reside within the area of a State arc not 
necessarily its citizens. Foreigners may be living there for 
business, trade, professions or study; the growth of inter- 
national contacts in modern times has naturally increased 
the number of such foreigners in every country. Lvcn 
those foreigners who arc settled for long periods of time in 
a particular country are not automatically on that account 
considered to be its nationals. They have to declare their 
desire to be so recognized, and to satisfy the conditions 
lhat arc prescribed as necessary for that pin pose. I he 
State and its citizens arc organically related to each other; 
citizenship implies the consciousness of an inherent emo- 
tional and spiritual affinity between them. 1 he State 
creates certain rights and obligations which every citizen 
necessarily carries with him as long as he continues to be 
a citizen. The rights enable him to control and direct the 
affairs of the State; the obligations impose duties and 
responsibilities on him for the purpose of safeguarding its 
existence and active functioning. Certain minimum rights 
like sccuritv of life and property arc allowed to be enjoyed 
even by temporary residents, who arc also bound to obey 
the criminal law of the country in which they reside. But 
direct participation in the activities of the State by the 
exercise of franchise, standing for elections, holding offices, 
etc., is a privilege reserved only for citizens; they have also 
to shoulder the responsibility of its defence and preserva- 
tion. Citizenship is acquired on the basis of birth or 
descent, and also by fulfilling other specific conditions such 
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as residence which a State may lay down in that behalf. 
Modem Constitutions prescribe various qualifications to 
regulate its acquisition and possession. Care is usually 
taken to sec that it is not made unduly cheap. In some 
countries the law is so designed as to exclude the coloured 
races of the world from being entitled to the rights and 
responsibilities of their full-fledged citizenship. 

The Indian Constitution does not lay down laws and 
regulations of citizenship of a permanent character, lhat 
power has been left to Parliament which may frame a 
comprehensive law on the subject after detailed considera- 
tion at a later stage. What the Constitution does is to 
define the classes of persons who will be considered to be 
citizens at the time of its commencement and who will 
continue to be so, subject to any provisions that may be 
contained in subsequent Parliamentary laws on the subject. 
Citizens at the Commencement of the Constitution. 
The following persons were considered to be citizens of 
India on the day on which the Constitution began func- 
tioning: (a) a person bom as well as domiciled in the 
territory of India, {b) a person not born but domiciled 
in the territory of India, cither of whose parents was born 
in the same territory, (c) a person who, or whose father, 
was not born in India but who had his domicile in India 
and who had been ordinarily residing within the territory 
of India for not less than five years immediately preceding 
the commencement of the Constitution, (d) a person who 
had migrated to India from Pakistan, provided he or 
cither of his parents or any of his grandparents was bom 
in India as it was before the partition; if such a person 
had migrated before 19 July 1948 anc l thereafter 
ordinarily resided within the territory of India, he became 
a citizen without any further formality; if he had migrated 
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No Dual Citizenship. It must be noted that though 
India has now become a Federation with autonomous 
constituent units there is no dual citizenship envisaged b 
the Constitution. There is only one citizenship for the 
whole of India. In the U.S.A. every State has its own 
citizenship and has the right to grant to its citizens a num- 
ber of privileges which it may legally deny to others, e\ en 
though they may be citizens of the U.S.A. No State o 
the Indian Federation possesses this right. Every Indian 
has the same rights of citizenship whichever may be the 
State or part of India in which he resides. 
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the evolution of British polity is based essentially on and 
flows out of those principles which underline the definition 

of such rights. / , 

Necessary even in a Democracy. Alhc assurance ot 

fundamental rights is considered necessary even in a 
democracy which is supposed to lx* the rule of the people, 
because in this system of government decisions are ulti- 
mately taken and authority is exercised by the opinions 
and impulses of the majority, and the minority has to 
submit to themi It is generally agreed that mere counting 
of heads is not necessarily an infallible guide for the 
assessment of ability and for the assurance of fair play 
and justice. It may be that, infatuated by a sense of 
profound self-esteem' and of self-righteousness and by a 
consciousness of power which springs from the strength 
of numbers, the majority may make, wittingly or un- 
wittingly, serious encroachments on the legitimate free- 
dom of the individual, particularly on the freedom of those 
who differ from them. A great danger to democracy lies 
in the fact that it may tend to be misunderstood and 
misconstrued as being essentially the rule of numbers, 
whereas the emphasis should really be on rule by argu- 
ment. persuasion and consent. The guarantee of funda- 
mental rights is conceived more or less as an effective 
shield against the waywardness, intolerance and oppressive- 
ness of Parliaments and governments, at least in normal 
circumstances. It is a means to secure the fullest oppor- 
tunity to the minority to convert the majority to its view- 
point. 

Protection Against the Legislature. The elucida- 
tion of this objective has a particular relevance in the 
context of the controversy that was roused when some 
amendments to the Constitution were enacted in June 
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iqc i. 1 It is not necessary to discuss here the ments or 
demerits of the contents of the amendments, or to expre. 
anv opinion on them. But the theoretical aspect of tl e 
question docs require some consideration. The right 
freedom originally guaranteed by the Const, tu ion an d 
with it certain restrictions, and the amendment imrca.od 
their scope bv the addition of the words ' friendly relate n. 
with foreign States ‘ public order ' and ‘ to an 

offence ' to the saving clause which permits the leg, 1 ur 
to pass restrictive laws in the interest of the sub ects n en 
tioned in the clause. It was contended by those uho 
strongly opposed the amendment that the new , ten s are 
so widely worded and are so comprehensive in the, cm 
notation that they could drastically abridge the free m 
that is supposed to have been guaranteed bv he fund, 
mental rights. The reply to tins criticism was that it * 
" v misconceived and misdirected because the amend- 
ment bv itself did not actually curtail any freedom , 
was only an enabling measure which would ™ab e t , 
legislature, if and when that body so desired, pas 
legislation imposing limitations on freedom for the purpose. 

covered bv the additional items. 

Speaking from the point of view of constitutional theory 

it is precisely on an issue likejJijs that the crucial test has 
occasion to be applied.^ FunOiental rights, ‘hstinguisl 
ed from other rights, aVe clearly intended to safeguard th 
c itizen as much against the excesses even of elected eg ■ - 
latures as against those of any other authority. As ,s oft, n 

pointed out" by political write., the ephemeral numerical 
majorities in these chan, hers may sometimes allow the 
selves to be carried away by partisan passions and ammo 
shies, and unjustifiably penalize the freedom of express, > 

1 The Constitution (First Amendment^ Act, 195' 
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and of association of those to whom they are opposed and 
whom they may be tempted to suppress. \A right which 
is significantly described as 1 fundamental ’ is intended to 
prevent exactly this tendency to suppression which may 
be displayed bv the majority; that is the only raison d etre 
of fundamental rights.) If an enabling measure enables 
the legislature to make inroads into a sphere which ought 
to be immune from its interference, then such a measure 
would undoubtedly be inconsistent with the ideal which 
inspires the formulation of fundamental rights and their 
inclusion in the Constitution. Whether the amendment 
referred to above does actually make or contemplate such 
an inroad or not is a matter for opinion. The assurance 
that a particular Government docs not even remotely 
intend to utilize this power for the purpose of depriving 
the citizen of his freedom is merely the expression of an 
individual policy in regard to operational detail. It 
cannot take the place of a constitutional guarantee because 

it cannot have any permanent validity. 

Restrictions on Freedom Essential. On the other 
hand, it is equally necessary to emphasize that in human 
society no right, not even a fundamental right, can be 
absolute and unrestricted. The interest of the country 
and the community as a whole must Finally prevail and 
what that interest is must be left to be determined in the 
last instance by the majority of the people, irrespective 
of whether they arc right or wrong. There is no other 
more feasible mechanism to settle disputed issues. That 
explains the supreme importance of an elected legislature 
in the working of democracy. Every kind of liberty in 
social life, whether of expression, association or action, 
must ultimately have one governing limitation, namely, the 
preservation of society and also its continued progress. 
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i. Rioht to Equality . 1 (a) The State shall not deny 
to anv person equality before the law or the equal protec- 
tion of the law. This does not mean that all persons will 
have an absolute equality and identity of position or status. 
For instance, Presidents, ambassadors, judges will have a 
special status and privileges appertaining to their ofFicc. 
Officers of Government will also have powers that an 
ordinary citizen will not possess. But these powers will be 
derived from law and their abuse will be punishable by 
courts. What is meant is, in the words of Jennings, ‘ that 
among equals the law should be equal and should be 
equally administered, that like should be treated alike . 

(b) Article 15 and its Amendment. The State shall 
not discriminate against any citizen on grounds only of 
religion, race, caste, sex or place of birth; nor will any 
citizen be subject to any disability on any one of the above 
grounds in regard to access to shops, hotels, places of 
public entertainment or the use of wells, tanks, ghats, 
roads and other public places maintained wholly or partly 
out of State funds. Special provisions may, however, be 
made for women and children. The State may also make 
special provision for the advancement of am socially and 
educationally backward classes of citizens or for the 
Scheduled Castes and the Scheduled Tribes. This last 
proviso was added by the Amendment made in June 1 95 1 
in order to remedy the situation created by a judgement 
of the Madras High Court. The Madras Government 
had issued an order making reservations for certain classes 
and communities in respect of admission to its educational 
institutions. The High Court held that these orders were 
inconsistent with Article 15 and Article 29 of the Con- 
stitution, and were, therefore, void. It was felt that this 

1 Articles 14-18 as amended by the Amendment Act, 1951. 
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decision would hamper the efforts made for raising the 
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looked: what is reasonable and what is not will have 
ultimately to be decided by the judiciary and that will 
be a healthy check on the power of the legislature, (ii) 
Assemble peaceably and without arms: subject to the limi- 
tation that reasonable restrictions can be imposed by law 
on the exercise of this right in the interest of public order; 
it will be noted that no armed gathering is included within 
the purview of this right, (iii) Form associations or unions: 
subject to the limitation that reasonable restrictions can 
be imposed on this right in the interest of public order 
or morality; organizations formed for criminal or immoral 
purposes cannot take shelter behind this right, (iv), (v), 
(vi) Move freely throughout the territory of India: reside 
and settle in any part of the territory of India; acquire, 
hold and dispose of property; all subject to the limitation 
that reasonable restrictions can be imposed by law on these 
rights either in the interest of the general public or for 
the protection of the interest of any Scheduled Tribe, (vii) 
Practise any profession or carry on any occupation, trade 
or business; subject to the limitation that the State may 
make any law relating to (i) the professional or technical 
qualifications necessary for practising any profession or 
carrying on any occupation, trade or business or (ii) the 
carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry 
or service, whether to the exclusion, complete or partial, 
of citizens or otherwise. This latter clause was added 
by the Amending Act to remove all doubts about the 
validity of any action by the State in the nature of starting 
or regulating industrial or commercial ventures. 

(b) No person shall be convicted of any offence except 
for violation of a law in force at the time of the com- 
mission of the offence nor shall any person be compelled 
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the important issue of the relationship between the legis- 
lature and the judiciary. In a federal constitution which 
clearly demarcates the legislative spheres of the Centre 
and the States, the Supreme Court has the power to sit 
in. judgement upon the validity of a law passed by the 
Central or State legislature because it is the final authority 
to decide whether or not the passing of law was within 
the competence -of the legislature. If in the opinion of the 
Court the legislature exceeded its authority in passing the 
measure it would be declared to be ultra vires and there- 
fore null and void. To this power of the Supreme Court 
a further addition will be made if the words ‘ due 
process ’ were introduced. These words will have to be 
interpreted at even- time of their application and the 
responsibility to do so is cast on the judges. They will 
naturally go by their own inclinations and by the yardstick 
of what appear to them to be certain fundamental 
principles of natural justice. A law which in their 
opinion violates these principles would be set aside by 
them. Such a contingency docs not arise in case the other 
alternative clause is adopted because the legislature will 
specifically lay down the procedure and nothing is left to 
interpretation. 

The question, therefore, arises as to who should have 
the decisive voice in this respect, the legislature or the 
judiciary. There are dangers inherent in both the situa- 
tions. A legislature may normally be trusted to respect 
the spirit of the Constitution and pass a suitable law for 
prescribing the procedure. Vet it may sometimes happen 
that there is a lapse on its part. Packed by a regimented ; 
majority of party men and goaded by party passions and 
prejudices, it may be led into passing a law which may * 
be contrary to the spirit of the Constitution and which 
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providing for preventive detention. 

Preventive Detention. The following limitations have 
been put upon any law providing for preventive deten- 
tion, that is, detention without trial: (i) Government may 
1 t n a person in custody only for three 

months; but Parliament has the power to make a general 
law laying down in what classes of eases a person may 
be detained for a period longer than three months, 
(ii) apart from such law of Parliament, Government will 
be entitled to detain a person beyond three months only 
if it obtains the report of an Advisory Board consisting 
of persons who arc qualified to be Judges of a High 
C.ourt that there is in its opinion sufficient cause for such 
longer detention; however, no person can be detained 
beyond the maximum period prescribed by the law made 
by Parliament, (iii) the authority making the detention 
must, as soon as may be, communicate to the detenu 
the grounds of his detention and afTord him the earliest 
opportunity of making a representation against the order; 
however, the authority making the order may not be 
required to disclose facts if in the opinion of the 

authority such a disclosure would be against public 
interest. 

The law for preventive detention which Parliament 
maj make must prescribe (a) the procedure to be followed 
bv an Advisory Board when it is called upon to make 
an inquiry into the ease of a detenu, ( b ) the circum- 
stances under which, and the class or classes of cases in 
which, a person may be detained for a period longer 
than three months without obtaining the opinion of an 
Advisory Board. ( c ) the maximum period for which any 
person may in any class or classes of eases be detained 
under any law providing for preventive detention. This 
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Constitution. This freedom also will not affect the 
operation of any existing law, or prevent the State from 
making any law for (i) regulating or restricting any 
economic, financial, political or other secular activities 
which may be associated with religious practice, and 
(ii) providing for social welfare and reform or the 
throwing open of Hindu religious institutions of a public 
character to all classes and sections of Hindus. The 
wearing and carrying of kirpans shall be deemed to be 
included in the profession of the Sikh religion, and the 
expression Hindus shall include persons professing the 
Sikh, Jain or Buddhist religion. 

(b) Subject to public order, morality and health every 
religious denomination shall have the right to establish and 
maintain institutions for religious and charitable purposes, 
to manage its own affairs in matters of religion, to own 
and acquire moveable and immoveable property and to 
administer such property in accordance with law. 

(c) No person shall be compelled to pay any taxes, 
the proceeds of which are to be specifically utilized for 
the promotion or maintenance of any particular religion 
or religious denominations. 


'd) No religious instruction shall be provided in any 
educational institutions wholh maintained out of State 
funds; however, sin h instruction may be provided bv an 
institution which is administered by the State but has been 
established under any endowment or trust which requires 
that religious instruction shall be imparted in such insti- 
tution. No person attending any educational institution 
recognized bv the State or receiving aid out of State funds 
shall be required to take part in any religious instruction 
that may be imparted in such an institution or to attend any 
religious worship that may be conducted in it unless such 
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a person or, if he is a minor, his guardian has given his 
consent to do so. 

Clarification of the Limitation on this Right. • ^ 
has been staled earlier, according to the secular pr , ip 
the State as a political organization ,s concerned tl 
social and material relationship between man and m 
and is not concerned with what is considered to be n an ■ 

relationship with that mysterious power whic h »« 
as God. The latter is purely a matter of personal faith 
and conscience. The State as such has no relignm and 
cannot show any discrimination either m favoui o 
against a particular religion. 1 he Hecuom 
the above right is therefore quite appropriate . But 
limitations put on it make i, . .ear that this freealom can- 
not he abused by being utilized to override the nterc 
of the peace and order of society or to offend its moral 

standards and sensibilities. 

Indeed the difficulty about this freedom anscs horn 
the fact 'that religion is very closely mixed up with the 
social life of the people. It is, therefore, necessary to 
disentangle the essentials of a religion from the mass of 
customs and practices which envelop them and whicl 

often tend to parody the basic conceptions of H ' ^ 
and even become an antithesis of social jurt.ee a 
morality, l'or example, practices such as that o n 
or other forms of human sacrifice, of unlouchabil ty 
imposing clifTcre.il kinds of disabilities on --- of ea 
marriages, bigamy, dedication of dcv-das,s regarding 
people of other religions as kaffirs or heathens, w u. 
arc palpable abhorrent to the social conscience, canno 
be tolerated even if they are supposed to be san.ufi 
by religion. They will come within the pume >f £ 
regulations and may be totally abolished by law. 
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forces of social, economic and political reform cannot be 
held back by the dogmas of so-called religions. Nor could 
the security and the tranquillity of a State be allowed to 
be jeopardized by the pursuit of so-called religious prin- 
ciples. No subversive activities can be carried on in the 
name of religion nor can it be turned into an instrument 
for sabotaging progress and fossilizing society. The intro- 
duction of a uniform Civil Procedure Code and personal 
law applicable to all citizens of the country irrespective 
of their religion and based upon generally accepted 
notions of propriety, fairness, justice and morality in 
contemporary times cannot be objected to on the ground 
that it would be an invasion on the existing religious 
rights of particular persons or communities. 

5. Cultural and Educational Rights. (a) Any 
section of the citizens residing in the territory of India 
having a distinct language, script or culture of its own 
shall have the right to conserve the same. No citizen 

shall be denied admission into anv educational institution 

# 

maintained by the State or receiving aid out of State 
funds on grounds of religion, race, caste, or language. 

I lie Amendment Act of 1951, however, made it clear 
that the State may make any special provision for the 

advancement of anv socially and educationally backward 

• • < 

classes of citizens or for the Scheduled Castes and the 
Scheduled Tribes. Reservations in respect of admission 
can, therefore, be made for them. A reference has 

made to the Madras High Court judgement 
which necessitated the amendment. 

(b) All minorities, whether based on religion or lan- 
guage, shall have the right to establish and administer 
educational institutions of their choice; the State shall 
not, in granting aid, discriminate against any educational 
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ship between proprietor and tenant. But some of these 
laws became the subject matter of litigation because their 
validity was questioned on the ground that they were 
inconsistent with the right to property guaranteed by the 
Constitution. It was never intended that this right should 
be allowed to impede social and economic progress, and 
therefore the Amendment Act introduced two new clauses 
clarifying the position, (a) It was made clear that no 
law providing for the acquisition by the State of any 
estate or of any rights therein or for the extinguishment 
or modification of any such rights shall be deemed to be 
void on the ground that it is inconsistent with the provi- 
sions of the Constitution: but such law, having been 
reserved for the consideration of the President, must have 
received his assent. (6). To further remove all possible 
doubts, a new Schedule, called the Ninth Schedule, was 
added to the Constitution enumerating the particular laws 
that were passed by the different States on the subject 
and that were not to be affected by any provision of the 
Constitution or any judgement or order of any court or 
tribunal to the contrarv. 

It was, however, found that even this clarification was 
not enough to cover all eases in which Government 
thought it necessary to interfere in the public interest. 
For example, there were grave allegations and complaints 
about the affairs of the Sholapur Mill and Government 
took over the management of the mill, a special law being 
passed to enable it to do so. It was contended that 
such a law and action taken in pursuance of it contra- 
vened the Fundamental Right in regard to Property 
guaranteed by the Constitution. The ease was taken to 
the Supreme Court which upheld the contention, giving a 
very wide meaning to clauses (i) and (2) of Article 31 
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Another important change effected by the Amending 
Act was in respect of the determination of compensation. 
Article 31 as it originally stood laid down that compen- 
sation shall be paid for all property acquired and that 
the amount of compensation or the principles on which 
it was to be determined shall be decided bv law passed 
by the relevant legislature. However, if it was felt by a 
party affected by such law that the compensation awarded 
was not fair or reasonable, the case could be taken to 
the Supreme Court which could then sit in judgement 

upon the law and give its own decision which would be 
binding on all. 

The Amendment of 1955 has added a new clause to 
the article to take away the jurisdiction of the Supreme 
Conn in this respect. It lays down that no such law 
should be called in question in any court on the ground 
that the compensation provided by that law is not ade- 
quate. There could, therefore, be no litigation on this 
issue. 


1 he inclusion of this clause was severely criticized by 
a few responsible jurists and politicians. They pointed 
out that the very purpose of incorporating justiciable 
undamental Rights in a democratic constitution is to 
provide an effective guarantee against the despotic indul- 
gences not only of governments but also of popularlv 
elected legislatures where ultimate decisions arc taken by 
a majority. The withdrawal from the jurisdiction of the 
Supreme Court of such a vital matter as compensation 
to give an opportunity to the legislature— that is, its 
majority— to impose injustice, if not expropriation or 
confiscation, in a perfectly legal and constitutional manner. 

lhc reply to this criticism was that the critics over- 
looked the dynamics and the tempo of the new social 
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forces that have been set in operation to shape India s 
destiny. The acceptance of the ideal of socialism and of the 
establishment of an egalitarian society in which the d> lic- 
ence between the haves and the have-nots will be reduced 
to the minimum, and the adoption of the method o 
democratic planning to achieve this end, necessarily lines 
the elected legislatures with supreme importance. It ma> 
be that thev may sometimes err. But it is a lesser risk 
to trust to their collective good sense than to allow the 
possibility of national progress being hampered by vested 
interests. With enormous schemes of ‘ social cngineeni g 
either actually in hand or in contemplation, at least in 
this respect the supremacy of the popular will, that is, 
of the elected legislature, must be conceded. 

Certain constitutional difficulties were experienced bv 
the Union and State Governments in putting throng 1 
important social welfare legislation on the dcs.red Imes. 
The Amending Act, therefore, added some more clauses 
to Article 31 A and some more entries to the Ninth 
Schedule of the Constitution. Article 31 A became, a ei 
the additions, much more comprehensive and now includes 
items like acquisition by the State of any estate or of any 
rights therein, or the extinguishment of those rights, 
taking over the management of any property; amalgama- 
tion of two or more corporations; extinguishment or 
modification of any rights of managing agents, secretaries, 
treasurers, directors, managers of corporations; extinguish- 
ment or modification of any rights accruing by virtue ol 
any agreement, lease, licence, etc., for searching for or 

winning mineral oil or any mineral. 

If a law pertaining to any of these items is passed it 
will not be deemed to be void on the ground that it is 
inconsistent with any of the Fundamental Rights; but it 
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such a law. is passed by any of the State legislatures it shall 
be valid only after it receives the assent of the President. 

7. Right to Constitutional Remedies . 1 (a) The right 
to move the Supreme Court by appropriate proceed- 
ings for the enforcement of these fundamental rights is 
guaranteed by the Constitution. The Supreme Court 
shall have power to issue directions or orders or writs, | 
including writs in the nature of habeas corpus, mandamus, |i 
prohibition, quo warranto and certiorari, for the enforce- 
ment of anv of these rights.-’ In addition to the powers 
conferred on the Supreme Court, Parliament may by law 
empower any other court to exercise within its jurisdic- 
tion all or any of the powers exercisable by the Supreme 
Court. This right shall not be suspended except as other- i 
wise provided for by the Constitution. 


f b ) Parliament may by law determine to what extent 
any of the fundamental rights shall be restricted or abro- 
gated when they are applied to members of the Armed 
Forces so as to ensure the proper discharge of their duties 


and the maintenance of discipline among them. 


1 Article 32. 

- Habeas Corpus is a celebrated constitutional privilege. This 
writ is issuable by the court to any authority and commands the 
production before the court of any prrson who has been detained 
by the authority. The court makes an inquiry into the cause of 
his imprisonment and if it is satisfied that there is no legal justi- 
fication for detention the person is ardcrcd to be released. Illegal 
detention and imprisonment without tiial are thus prevented. 

Mandamus is a peremptory order issued by the court and com- 
manding a person or a body of persons to do their legal duty. 
Prohibition is a writ issued for the purpose of preventing an 
inferior authority from exceeding its jurisdiction or from acting 
contrary to the principles of natural justice. Certiorari is a writ 
which requires that the record of the proceedings of a case pending 
before an inferior court should be transmitted to the superior court 
for being dealt with by. the latter. Quo Warranto is an injunction 
restraining a person from acting in any public office to which 
he is not entitled. 
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all* that the Court can do is to ascertain whether the 
arrest is in accordance with law. The Court at that stage 
will not enter into the question whether the law is a 
good law or a bad law.’ 

It was also pointed out that these writs had existed 
even under the old laws before the new Constitution 
became operative. But they were then entirely at the 
mercy of the legislature which had power to amend and 
even to abolish the laws which embodied them. Now 
the situation has changed. The incorporation of these 
writs in the Constitution itself has made it impossible for 
the legislatures of the land to take them away by the 
ordinary legislative process. The Constitution will have 
to be amended for that purpose. This is one of the 
greatest safeguards for the safety and the security of the 
individual. 

Suspension of Fundamental Richts. It will be 
noticed that even these rights arc liable to be suspended 
under conditions of grave emergency which threaten the 
very existence of the State. The Constitution provides 
for such a contingency. It is laid down that while 
a Proclamation of Emergency issued by the President is 
in operation, the State will have power to make any law 
or to take any executive action in spite of the existence 
of the fundamental right to freedom. Similarly, when 
such a Proclamation is in operation, the President may 
by order declare that the right to move any court for 
the enforcement of fundamental rights shall remain sus- 
pended during the currency of the Proclamation or for 
a shorter period. The exercise of the rights in normal 
peaceful times is essential to enable an individual to 
develop his personality and to elevate himself to the 
heights of which he is capable. But when the State itself 
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is in peril it must have the power to lake all necessary 
steos t P o preserve itself. No individual can live if there is 
notate. The right of the State in this ^tter must take 
precedence over the right of the individual in the inter 
of the safety and the security of the individual himself. 

When martial law is in force the ordinary law -lands 
suspended It is only in circumstances of grace dill 

X that martial Jv is resorted to for the ^ 
of peace and order and suppression of rebelho.es force. 
Persons who are charged with the performance of such 
duties must have some sort of assurance that thcywouU be 
indemnified from the penal consequences of .the . act^n 
that they mav be required to take. Othcrw y 

not be willing .0 take all the necessary steps to^ve th 

affected areas from the dangerous situation in which they 
fac have been placed. Parliament has been given the 
power to pass such indemnifying laws if necessary. 

The Constitution lays down that Parliament alone rand 
not the legislatures of the States will have power to make 
laws to give effect to any fundamental right and to 
prescribe punishment for those acts which are declared 
m be offences against the rights. This will ensure urn- 
formity in regard to the content of the fundamental rights 
and also in regard to the punishment for their infringe- 

ment throughout the country. 

Wipe Definition of the word State. In connexio 
with the enforcement of fundamental rights, « hc " e ' er 
and wherever the word State is used it is expressly stated 
Include the Government and Pariiament of India and 
the Government and the legislature of each of the State, 
and all local or other authorities within the territory o 
India or under the control of the Government o India. 
This is a very comprehensive definition and will make 
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the rights binding upon municipalities, district boards, 
port trusts, village panchayats and in fact upon every 
authority which has power to make laws. 

It is declared that all laws in force in the territory of 
India before the commencement of the Constitution, in 
so far as they are inconsistent with the fundamental 
rights shall, to the extent of such inconsistency, be void. 
Tbe word law includes any ordinance, order, by-law, 
rule, regulation, notification, custom, or usage having in 
the territory of India the force of law. However, the 
Amendment Act of 1951 laid down that no law in force 
in the territory of India before the commencement of the 
Constitution pertaining to restrictions on the freedom of 
the individual which is consistent with the provisions of 
the fundamental right to freedom as defined in the Con- 
stitution after the amendment shall be deemed to be 
void, or ever to have become void, on the ground only 
that it takes away or abridges the right. The amend- 
ment, therefore, will have retrospective effect from the 
commencement of the Constitution and the vacuum that 
may have been created by the pronouncements of any 
court declaring any o f the existing laws to be null and 
void because they were inconsistent with the provisions 
of the Constitution has thus been remedied and removed. 
Similarly, the first of the two new clauses added to the 
Article conferring the right to property, and which have 
been mentioned above, is deemed always to have been 
inserted, that is, it will have retrospective effect from the 
commencement of the Constitution. 
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structure. That is why it is called the Welfare State. 
Enunciation of Rights which are not Justiciable. 
However, it is usually not possible to take legislative or 
executive action of such an obligatory’ nature and of such 
a comprehensive content that all the ideals of social and 
economic democracy could be realized at once. In a 
particular stage of its development it may be beyond the 
capacity of the State, with its inadequate resources, 
aptitudes and experience, to bear such a burden. For 
example, no State could wish that even a single able- 
bodied man should be the victim of an enforced un- 
employment and consequent misery and starvation; and 
yet no State, except perhaps in full-fledged communism, 
could give a legal guarantee that every one of its un- 
employed citizens shall be provided with a job. Similarly, 
a steep upgrading of general standards of health and 
nutrition or of education are cherished ideals; yet they 
do not lend themselves to precise legal definition and it 
will not be practicable to create them into legally enforce- 
able rights under the Constitution. Here is, therefore, a 
category’ of the State’s responsibilities which the State 
solemnly accepts as ideals to be striven for and to be 
achieved but the implementation of which, on account 
of the practical difficulties involved, cannot be made an 
obligation in the legal sense. The Constitution has dis- 
tinguished such civic privileges from fundamental rights; 
unlike the latter they are not justiciable; they only enun- 
ciate certain essential directives which Governments must 
keep constantly in mind while framing their policies and 
programmes and carrying them in practice. But these 
injunctions, even though they are to be considered as 
1 fundamental in the governance of the country' ’ confer 
no legal rights and provide no legal remedies. 
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work which is not suited to their age or strength, (/) 
childhood and youth are protected against exploitation 
and against moral and material abandonment. 

(iii) The State shall take steps to organize village 
panchayats so as to enable them to function as units of 
self-government. 

(iv) The State shall, as far as its economic capacity 
will permit, make effective provision for securing the right 
to work, the right to education, and the right to public 
assistance in case of unemployment, old age, sickness, 
and disablement. 

( v ) The State shall make provision for securing just 
and humane conditions of work and for maternity relief. 

(vi) The State shall endeavour to secure to all workers, 
agricultural, industrial or otherwise, work, a living wage, 
a decent standard of life and full enjoyment of leisure and 
social and cultural opportunities; cottage industries should 
be specially promoted. 

(vii) I he State shall endeavour to secure for all citi- 
zens a uniform Civil Code throughout the territory of 
India. 


(viii) The State shall endeavour to provide, within a 
period of ten yeais from the commencement of the 


Constitution, for free and compulsory education for all 
children until they complete the age of fourteen years. 

(ix) I he State shall promote with special care the 
educational and economic interest of the weaker sections 
of the people, and, in particular, of the Scheduled Castes 


and Scheduled Tribes, and shall protect them from social 
injustice and all forms of exploitation. 

(x) The State shall regard the raising of the level of 
nutrition and the standard of living of its people and 
improvement of public health as among its primary duties; 



DIRECTIVE PRINCIPLES OF STATE POUCV 

■ i 


201 


DIRECTIVE PRIWOiri^ — 

it shall endeavour to bn ". g . intoxicating 

consumption, except '“-f^ ^ to health, 
drinks and of drugs wh.ch are J agriculture 

(xi) The State shall and -entifK hues ; h 

and animal husbandry on improving the breeds 

- * «x snrr ,:v»- 

of cows and other 

slaughter. t hc State to protect 

<”> " ,h ‘ l V' I °bj.a "I " " hi ’” ri i 

importance. to separate the judi- 

(Xiii) The State ^ * J. ^ices of the State, 
ciary from thc executive. to (a) promote inter- 

( xiv ) The State s a cn ma intain just and 

national P eac f b ^ twecn nations, (0 foster respect 

honourable relations obligation s, ( d ) encourage 

for international la _ utes by ar bitiation. 

settlement of Internationa w ho advocate the 

It is interesting to observ of cow slaughter 
policy of prohibition or o t0 sma ll-scale industries, 

or of giving special -=^ g . n ^ Dirccliv e principles, and 
refer to the relevant clau. onc of thc argument 

base their case °" ndmrnt to the Constitution (.955) 

in favour of the 4 th ^ calculated to promote eco- 

d h tXit" tame' beTwcTn 



5 


DISTINCTION BETWEEN THE UNION 

AND STATES 

Need for Administrative Divisions. The territorial 
sub-division of a country for administrative purposes is 
a natural and universal phenomenon. Governmental 
authority inevitably becomes distributive in the process of 
its exercise, and agents of the Central Government, with 
sufficient powers and specified jurisdiction, arc set up in 
convenient places to act on behalf of the Central authority 
and to carry out its mandate. After all, the arm of 
Government must reach the farthest corner of the land 
under its control and extend to all individuals who live 
within its limits. The origin, size and status of such 
divisions will depend upon circumstances and will vary 
according to the purposes which they are intended to 
serve. But even municipal and local board areas can- be 

pointed out as illustrations of what arc called administrative 
divisions. 

India is a country of continental dimensions and it is 
obvious that the whole of its vast area cannot be effectively 
administered from one single centre however convenient 
its location. In ancient times Bharat was divided into 
different Desks and Pradeshs, some of them sovereign, 
others under the loose control of some mighty emperor. 
In the days of Muslim rule there were Subhas and 
Subhedars under the emperors of Delhi. After the advent 
of the British power provinces of different types came to 
be formed in a very* haphazard and accidental manner. 
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of India or the Union Government. It has a distinct 
sphere of its own, and in several important matters its 
authority extends to the whole country. The subjects that 
it manages — for example, defence, customs, posts and 
telegraphs, railways, etc., — have a vital bearing on all parts 
and people of the land. It is invested with wide powere 
of supervision and control, because it is intended to serve 
as the superior all-India authority. The Government of 
India, as the central Government of the country, per- 
sonifies the unity of India, while the State Governments 
represent its diversity. The former deals with problems 
which concern the whole nation. The latter are placed in 
charge of subjects which can best be managed by the 
different parts. For clarity of exposition, it is convenient 
to separate the two entities and to describe each in detail. 
The links that connect them and help to co-ordinate their 
various activities have also to be properly grasped. 
Formation of Provinces under British Rule. 
It is necessary to refer here to an important problem that 
is presented by the peculiar formation of several States, 
particularly in peninsular India, and to the urgent demand 
for a rearrangement of their areas and boundaries on 
rational lines. This, in fact, is an unhappy legacy of the 
British rule. India has always been composed of different 
linguistic units, each confined mainly to a particular part of 
the country. The British conquest of this variegated land 
was not effected by a few decisive military strokes within 
a short time, but was spread over a long century' and 
accomplished bit by bit. As new' possessions came under 
their rule, arrangements had to be made to govern them. 
Officials of the East India Company who were called upon 
to form political sub-divisions of the country during the 
period and process of conquest could not have the 
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distinct cultural and linguistic groups, Gujarat, Maha- 
rashtra and Karnataka. Similarly, the province of Madras 
comprised people speaking Kanarese, Telugu, Tamil and 
Malayalam. The present States of Bombay and Madras 
are successors of the corresponding British Indian pro- 
vinces and they possess the same peculiarities of composi- 
tion. The creation of such patchworks is injurious 
in two ways. It breaks up units that are homogeneous — 
for instance, Kamataka, which is divided between Bombay, 
Madras, the Hyderabad State and the Mysore State — 
and brings together units which do not feci spontaneously 
attracted towards each other by a community of language 
and mental outlook. 

Demand for their Rearrangement. The spasmodic 
and irrational method of the formation of provinces has 
had an interesting sequel. There has arisen in many parts 
of the country considerable agitation for a rearrangement 
of provincial boundaries on more rational and equitable 
lines. The growth of education has produced a self- 
consciousness in this as in all other spheres of public life. 
People who arc closely united by tics of a common race, 
a common language and a common culture, find them- 
selves split into ineffective political fragments. They feel 
that their material and intellectual progress is unneces- 
sarily hampered as the result of such a dissipation of their 
collective strength. Several homogeneous groups have 
therefore protested against their political dismemberment 
under a foreign government and have demanded that they 
should be restored to their natural unitv. 

Argument against the Demand. The creation of new 
provinces has been deprecated by some eminent critics on 
financial as well as national grounds. It is held to be a 
costly luxury. If the provincial area is small, it cannot 
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he self-sufficient in the matter of its income and expen- 
diture. Its administrative machinery may also prove to 
be inadequate to meet all the various needs of socia 
uplift according to modem standards. Such lean pro\ 
will then become a burden upon the Federation which 
will have to help them with subventions in order that their 
budgets could be balanced. It was decided, for instance, 
after the Act of 1935. that Sind and Orissa should be 
given annually about a crorc and half a crore o rupees 
respectively by the Central Government to enable t cm 
to make up their deficits. It cannot be disputed that t e 
certainty of financial stability and solvency is an in is 
pensable prerequisite in the creation of any new province 
If it cannot be satisfied, the idea must be droppe . c 
critics also point out that the present incongruous orma 
tion of provinces has its own advantages in a argtr 
national sense. It brings together under one administrative 
system several of the regional groups of which nc ia 
is made. They get an opportunity to work together an 
to understand each other. Such contact between diverse 
populations is to be desired, as it helps in rounding o 
the angularities of a narrow provincialism and inculcates 
the broader national vision which Is so urgent!) require 
in India. A cosmopolitan outlook and a capacity or 
assimilation arc at least as essential in the modem wort 
as the strength which comes from an innate coherence. 
There is certainly truth in this contention. But then are 
also other weighty arguments which must be consult ret 

and then the balance of advantage determined. 

The Requirements of a Democracy. India ias 
adopted democracy as its ideal. I he successful function 
ing of democracy postulates that even the common man 
should take direct and intelligent interest in the a airs 
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of the State, understand and exercise his civic rights with 
vigilance and fulfil the obligations of -citizenship with 
enthusiasm and diligence. That wiU be possible only d 
he has a thorough knowledge of the language in which 
the business of the State is transacted; and the mother- 
tongue is the easiest and the most natural medium for 
this purpose,' as it is indeed for all aspects of social inter- 
course and social education. The formation of provinces 
on a linguistic basis will provide such homogeneous units. 
They will facilitate administration and will probably make 
it less expensive. They will also help in raising the general 
standard of information and of the intellectual equipment 
of the community as a whole by making it possible to 
avoid to a great extent the terrific wastage, spunous- 
ness and superficiality which inevitably follow from the 
adoption of a foreign language as the medium of instruc- 
tion for large masses of students. 

The fear that such ‘ linguism ’ will only accentuate 

disruptive tendencies and destroy the sense of a common 
Indian nationhood which has been built up during the 
last century, seems to be misplaced. Most of the States 
in north India— U.P., Bihar, Bengal, Rajasthan, etc.— are 
unilingual; but it cannot be said that because of this 
factor the outlook of their people is less national and 
more separatist or narrow. There is no reason why the 
basis of language for the administrative divisions of a 
country should by itself necessarily generate or encourage 
the forces of disintegration. On the contrary, deplorable 
linguistic jealousies and bitter hostilities which are often 
found to mar and distort life in heterogeneous provinces 
and which derogate from a sense of healthy national 
solidarity can be attributed to the absence of a linguistic 
basis in the formation of provinces and to the consequent 
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inevitability of a clash of interest among the different 
linguistic groups in the same area. 1 he clash ( an b< 
easily avoided if groups which are not homogeneous arc 
not unnecessarily huddled together. 

Creation of Centrifugal Forces. Besides, it must a so 
be remembered that strong forces can be simultaneously 
set in motion to counteract disruptive tendencies, l or 
example, the adoption of a common national language, 
the study of which is made obligatory on every citizen; 
a common political apparatus, legislative, administrative 
and judicial, exercising power over the whole country and 
introducing uniformity of administration in se\eial subjects 
of vital importance; complete freedom of movement, 
settlement and trade and commerce within the country; 
the throwing open of Services in government in any part 
of India and in any State to all citizens irrespective ol 
their State domicile; these steps arc all bound to exert a 
powerful unifying influence throughout the country aiu 
they have already been adopted by the Constitution. 
Further, deliberate and intelligent efforts to promote 
intimate intcr-State contacts, particularly in respett <> 
regional literatures and cultures, can surely be cncouiaget 
in an atmosphere of national patriotism and lo< al freedom. 
Unity based on real mutual knowledge and a genuine 
understanding of the ways of life and thought of each 
other is likely to be far more abiding than an artificial > 
created medley of miscellaneous comradeship. 

As has already been stated in Chapter 2 the authority 
to alter the boundaries of the existing States, to readjust 
them and to create new States out of them is vested in 
Parliament; it can pass the laws necessary for that purpose 
on the recommendation of the President, that is, the 
Ministry. But before such legislation can he undci taken 
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1 ldoDtcd the views of the population directly affected 
itv the proposed change must be ascertained through then 
legislatures" though legally speaking these v.cws vdl not 
h , binding either upon Parliament or upon the President 
the Central Government and Parliament are not 
prepared to take any action in this direction, the matter 
cannot proceed at all. The underlying idea seems to be 
,o prescribe a procedure which would ensure, whenever 
necessarv, a proper balance between what may be cons,- 
deed to be national interest and the wishes of the people 

of a particular area. . , . 

In response to the strong and persistent demand, parti 

cularlv from people living in multi-lingual areas for a 

more ' rational regrouping of the States ,n the Indian 

Union, the Government of India appointed the State 

Reorganization Commission in 1933- Its Rc P 
published in October 1955 and contained several recom- 
mendations for a radical change in the general set-up of 
the existing States. If implemented, they will materially 
alter the present political map of India. A summary of 
the main recommendations of the Commission has been 

given in the- Appendix to this book. 
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REASONS FOR MAKING INDIA 
A FEDERATION 


Till the passing of the Act of 1935, India was a unitary 
State. The Act aimed at establishing an all-India Feder- 
ation including what were then known as British India 
and the Indian States. The new Constitution is also 
supposed to have given a federal form to the Indian polity . 
It would, therefore, be relevant to make a brief reference 
to these two types of constitution and to show the main 
points of difference between them. Both types are found 
to be existing and functioning in contemporary times. For 
example, England, France, Belgium, Italy, Sweden, 
Norway arc unitary states ; the United States of America, 
Canada, Australia, Switzerland and Soviet Russia are 


federations. 

Peculiarities of a Unitary State. A unitary State is 
one in which all governmental authority is concentrated 
in one supreme sovereign body. 1 his body is \csted with 
exclusive control over all matters, whether civil or military, 


concerning the State, and can pass laws, take executive 
action, impose taxation and incur expenditure in respect 
of any subject. There are no statutory limits on its juris- 
diction and its authority, and it is responsible for making 
suitable arrangements for the efficient governance of the 
whole nation. It would, of course, be physically impossible 


for such a centralized organization to exercise direct 
administrative powers over a large geographical area. 1 he 
difficulty becomes all the greater in a country which is 
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huge in expanse and population. Even in a unitary State, 
therefore, smaller territorial divisions have to be, and are 
formed for the convenience of administration. A specific 
sphere of activity is demarcated for them, and within that 
sphere they may be allowed considerable liberty of judge- 
ment and action. Still, the constitutional position is quite 
clear. These units or provinces or states are merely the 
creations of the sovereign body, and unquestionably sub- 
ordinate to its mandates in all respects. They owe their 
existence, powers and status entirely to the central govern- 
ment. By assigning some important administrative work 
to such political divisions, that supreme functionary docs 
not abdicate any of its ultimate authority but only dele- 
gates some of its powers, under certain conditions, to a 
subordinate agency. It is free to resume at any moment 
what it has thus delegated, and is competent to exercise 
over-riding jurisdiction over all the actions and policies of 
its subordinates. In short, in a unitary State there are no 
equals of the central government even in a limited sense. 
Its authority is supreme, and its will is not hampered by 
the existence of rights and privileges which it must respect 
and cannot touch. 

Peculiarities of a Federation. On the other hand, a 
federation embodies principles which arc fundamentally 
different, and results from the operation of certain psycho- 
logical and sentimental forces. Even in its constitution 
there does exist a central government which is possessed 
of large powers. But it docs not enjoy that all-pervading 
absolute authority which is postulated for it in a unitary 
State. A federation is in fact a product of circumstances. 
There may be living, in the same neighbourhood, a group 
of small but independent national units, each having its 
own language, racial characteristics, and even religious 
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beliefs. Yet, in spite of these differences, these states may 
also possess some common heritage, common affinities, 
common economic and political interests, and a common 
culture in the wider sense. They may therefore feel 
attracted towards each other for co-operative action by 
the impulse of a larger collective development Or, even 
if such an inner similarity and tendency towards fusion arc 
not present, the danger of a common enemy who ih.catcns 
all of them may naturally tend to bring the neighbours 
together in a closer alliance. Such states, while des .i.u, 
to preserve their individuality, may also be eager to form 
a union with others for certain specific purposes. I hey 
may be prepared to part with some of their sovereign 
powers in order to facilitate the creation of a arger com- 
posite sovereignty which would encompass all o tl an. 
A sort of political compact, whether actual or imp .cd, may 
naturally follow from such a situation. 1. would provide 
the foundation and structure of a federal polity, and define 
clearly the relations of the contracting parties. A const, 
union which is based on such a compact is naturally 
written and rigid and can be amended only with the 
consent of the constituent units who have made it. 
supreme authority to interpret us language and articles 
and to settle disputes about jurisdiction which may aiisc 
between the central authority and the units m among c 
units themselves is indispensable in this arrangement. A 
Federal or Supreme Court is therefore an essential part ol 

a federation. ... , 

Centra,. Government and the States. It will be 

realized that the new political master, m the shape of 
central government in a federation, is not an alien impo- 
sition, but is created out of themselves by the uniting 
nations and consists entirely of their representatives. 1 he 
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jurisdiction and authority of this superior arc not unlimited, 
but arc carefully demarcated and defined in the constitu- 
tion itself. Within that sphere, it demands and obtains 
the unswerving loyalty of all the constituent units. Out- 
side that sphere, it has no power or control and cannot 
interfere with the working of the provincial governments, 
which enjoy complete freedom of action and policy in 
their own sphere. Thus the provinces or states in a federal 
constitution have certain inherent rights and privileges 
guaranteed to them by the constitution itself. They arc 
inviolable by the central authority. These component 
units do not exercise their power merely in virtue of 
delegation by a superior from which it is really derived. 
The distribution of governmental work between them and 
the centre is effected by the constitution to the framing of 
which they have been a party and to which they have 
voluntarily subscribed. 

Unity in Diversity. The federal arrangement is parti- 
cularly suitable to populations which arc not essentially 
homogeneous and yet have so many things in common that 
they form a distinct nationality in a broad sense, as is the 
ease with India. It maintains the identity and indepen- 
dence of the different constituents and also brings them 
under the control of a vigorous central Government. Unity 
without a deadening uniformity, diversity without disrup- 
tion, free association without suppression arc the chief 
objectives and the raison d'etre of a federation. It effects 
reconciliation between a strong sentiment of local patriot- 
ism and an equally strong urge for an organic and indivi- 
sible union of the local entities in the interest of defence, 
of industrial and economic development and of the growth 
of a common culture. 

Disappearance of the Indian States. Since the attain- 
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mnu of independence the distinction between British Inch., 
"a the Indian States has vanished and the fundamental 
reality of India’s territorial, cultural and national mtcgi it > 
has been vindicated and established, d he difficu tics . r. . 
cd bv the disparity between the constitutional status o the 
Rulers of the States and the British Indian prounees ha 
now complctclv disappeared because the Rule . \ 

g eed "accept the new political set-up created bv inde- 
pendence and given up their claims to a F'^ illation. 
The federation contemplated by the Act 9 3j . 

intended, among other things, to r “ on " cvo | vin „ a 
rights of .he Rolm wnth the ncc^ ^ ^ ^ 

ZTanic: "r a- no longer exists. However, there 
r oC considerations which in the view < niany 

vL Kxpansf. of India. The most important of these 
• » t’nrw is the immense territorial extent of the 
"dia h!^,ccn described as a sub-continent. 
The government of such a cast geographical expanse 
hv a single unified authority would present mane 
difficulties even if it is assumed that its inhabitants ai 
thoroughly homogeneous in point of race, language and 
religion \ higl.lv centralized Government operating for 

2XZ imLm * r" » : 

quale and excessive from the point of c« "I k « 
f it, nrovinccs Distance would make it dilheult 

establish continuous personal contact between the rulers 
,nd the ruled. In short, the task of administration might 
pie to be too unwieldy for the machine set up to earn 

11 Further; India is not only a country of continental dime,,- 
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sions but is also extremely varied in the composition of its 
population. Its huge area presents striking variations of 
cultural and economic development. It abounds in numer- 
ous races, speaking different languages and professing 
different religions. Each one of the territorial units has a 
distinctive group consciousness, distinctive traditions and 
ambitions. The Indian people as a whole do not possess 
that inner affinity and coherence which arc contributed by 
a common language, a common race and a common reli- 
gion. On the other hand, many European countries arc 
compact racial and linguistic units and some of them arc 
also very small in size. 

An Inherent Unity. Yet it is indisputable that behind 
all the racial, linguistic, religious and political divergence 
that is presented by the Indian panorama, there is an in- 
herent oneness, a fundamental unity. Geographically, 
India has been a distinctive coherent whole from historical 
times and that in itself is a great uniting factor. Politically, 
it has lived at intervals under the unifying influence of a 
single imperial authority. Above all, among very large 
portions of its population there has existed such a close 
affinity in intellectual and emotional outlook, in cultural 
development and spiritual allegiance, that they feel them- 
selves to have been made in the same basic mould and 
to belong to the same family. 

Federation Most Suitable. Those who framed a consti- 
tution for India had to take into consideration these pecu- 
liarities. The Indian State ought to be an expression of 
Indian life. There must be diversity in it and also a funda- 
mental unity. 'I'hc form of the Indian government must 
embody and be consistent with that contradictory dualism. 
It should facilitate the growth of the individual component 
units and also of the whole nation. Indian statesmen felt 
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that this ideal could be best achieved by a federal constitu- 
tion It could secure to the constituent States all the 
necessary freedom to develop in their own way and to 
govern themselves, and also provide a strong Central Go 
ernment to guard and advance the interests of all. 

No Pre-existing Sovereign States in nwa. 
on political science have described one characteristic feature 
of I federation. It is formed, they say, as the result of a 
deliberate combination of States which arc sovereign. 
These States must choose to sacrifice their indepciy n 

the cause of a new corporate existence. It " 0 " 1 hc 

fore seem to follow that where there arc no indcpcndc n 
sovereign States pre-existing, a federation cannot hc brough 
into being. This principle is deduced from the experience 
history bccausc P ,hc confederacies of ancient tunes an 
the federation of the U.S.A. had evolved out of such a 
situation. Canada and Australia do not, however , fit n 
with this principle, because their provinces were no o - 
creign before they were united m a federation. 1 he : act 
of the matter is that laws of social scienccs-and politic 
iw soaal science-are in the nature of a summation o 
human experience. Thcv cannot be completely rigid but 

must have the elasticity and fullness of a 
The generalizations that they make may sometimes p, 
to be inadequate because a particular type of exper, 
lias been exaggerated into a universal law. 

Form, NO A Federation out oe a UnitaryState- h • 
true that as a result of the operation of historical 
Indite was till i 93 7 a completely unitary State with a s r g 
Central Government. But that fact could not be allowed 
m be an impediment in the way of its being .ransfo med 
into a federal State if such a State was considered to 
in the best interests of the country. 1 his course may 
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the reverse of the process witnessed in the past in other 
countries. Instead of independent units being joined to- 
gether to form a new State it had to happen in the ease 
of India that a strongly knit centralized organization should 
first be split up into autonomous units and then these units 
should be combined with each other to form a new State on 
a different basis. There could be nothing wrong in such a 
procedure if circumstances demanded it. Constitution 
building cannot be left to he obstructed by imperfect scho- 
lastic dogmas and inflexibility. The wav must alwavs be 
open for natural adjustments and growth. 

Fssentiai. Conditions Present. As has been explained 
earlier, two factors are necessary to bring the federal 
doctrine into play and both of them are found in India. 
There could therefore be no theoretical or practical diffi- 
culty in giving a federal shape to the Indian polity. The 
first of these factors is the existence of separate groups of 
human beings, differentiated from each other by language 
and race, but each distinct in itself. The second is a keen 
desire on the part of these groups to coalesce to a limited 
extent and also to retain their individuality in the amalga- 
mated whole. The political independence of these groups 
ma\ be usual but is not indispensable. It is infinitely more 
important that they should be distinct, racial, linguistic or 
cultural units, and further, that they should sincerely aspire 
to combine into a common nationhood. The Federation 

of India has, therefore, come into existence to satisfy the 

# 

requirements of the Indian people. The structure and 
distribution of powers in this Federation have, however, 
certain peculiarities which represent a bold departure from 
several accepted practices and have evoked considerable 
comment and criticism. Thev have been described in the 
following chapters. 
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THE THREE LISTS 
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Thhff Lists of Subjects. I he Indian Constitution, 
like all federal constitutions, has dcarh demarcated ic 
spheres of authority of the National Government and o 
the State Governments. There are different methods of 
making this demareation. A speeif.e Its, of subject , m. 
he assigned to the Centre and evert. lung else ma - 
left to "he States; or a speeiffe list may be d rant, up to- 
the Sttt.es and all the test may be asstgned to ihc Co be 
or two separate lists may be drawn up, one o» the Male, 
mtd "he 'other for the Centre, with residuary potters 
left either to the Centre or to the States. 1 he co ■ e 
that is -followed in India since the An of 1935 - ,lu 
In the new Constitution is unprecedented and unique. ^ 
has provided three separate lists, one for th . ' 

r , the Sc V«Uy 

e"hau«tivc°and even includes important branches and sub- 
divisions of the same subject. Among them the lists u' t 
covered the whole field of all possible governmental ae. t ,t. 
as far as the human mind can visualize at present. ■ 

Centre and if by ant remote chance anyth, g ha 
left out or if anything unexpectedly arises m the f Unc 
oncration of a dvnamic Government it will bo deal, 
'tvith nm " the States, but by the Union Government. 
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Principles of their Compilation. A federal constitu- 
tion, because it is written, is also rigid and there may 
arise occasions of differences and disputes regarding the 
precise limits for the exercise of authority by the Centre 
and the units. Each may charge the other with encroach- 
ment and interference, and litigation on that account may 
be both copious and frequent. The framers of the Indian 
Constitution have endeavoured to see that the assignment 
of powers is neither inadequate nor ambiguous, and that 
there is no need or occasion left for the introduction of 
the doctrine of ‘ implied powers ’ as was done by the 
Supreme Court of the U.S.A. The three lists that have 
been compiled by them are very detailed and elaborate 
so that there may not be much room for doubt about 
jurisdiction. The main principles that underlie the com- 
pilation arc simple to grasp. Matters which concern the 
whole country, arc of vital importance to national int- 
erests and, therefore, ought to have a uniformity of policy 
and action throughout the land, must be left to the 
Centre; matters in which local knowledge, local interest 
and local resources can be most appropriately and effect- 
ively utilized for the purpose of administration and in 
which a variety of policies would be natural and desirable 
are left to the States; matters in regard to which funda- 
mental principles ought to be uniform throughout the 
country, but in the execution of which some latitude could 
be allowed for taking cognizance of local peculiarities arc 
incorporated in the concurrent list. This list is intended 
to be a useful device for securing uniformity wherever 
necessary but without centralization, and to lessen the 
confusion that may be caused by that multiplicity of law 
and practice which would hinder the growth and con- 
sciousness of a common nationality. 
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Tendency towards Centralization. The standards for 
determining which items may appropriately be allocated 
to which list will vary in their content according to the 
degree of material progress made by a country and tin- 
trends of its social and political thought. Scientific inven- 
tions in modern times are substantially reducing time and 
distance and arc bringing all humanity into one oibit, into 
what has now become a classical phrase One W orld . 
The forces leading to centralization and integration are 
more prominent than those emphasizing separateness. In 
those countries which have adopted the federal form the 
sphere of the central or federal Government has been 
continuously widening by sheer force of circumstances. 
Even the U.S.A. has not escaped from this irresistible 
process. Some writers have gone to the length of saying 
that the federal stage may inevitably lead to the unitary 
stage, because the impulse for union cannot be abruptly oi 
arbitrarily stopped. The opportunity for mutual contact 
and understanding that the federation provides is* bound 
to create closer bonds and bring about a greater coherence 
amongst the constituent units. The Indian Federation 
perceptibly reflects this strong bias in favour of centraliza- 
tion both in the number and in the nature of the subjects 
specified in the Union List, and also in the provision for 
administrative and legislative control that the Centre ma\ 
exercise over the States in various ways in normal times 
as well as in emergencies. 

The three lists are given in the Seventh Schedule of the 
Constitution and are reproduced below in an abridged 
form : 

List I — The Union List. ( i ) Defence of India includ- 
ing preparation for defence. (2) Naval, military, air 
and any other armed forces. (3) Cantonment areas. (4) 
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Naval, military and air force works. (5) Arms, firearms, 
ammunition and explosives. (6) Atomic energy and mine- 
ral resources necessary for its production. (7) Industries 
necessary for the purpose of defence or for the prosecution 
of war. (8) Central Bureau of Intelligence and Investi- 
gation. (9) Preventive detention for reasons connected 
with defence, foreign affairs, or the security of India. 
(10) Foreign affairs. ( t 1 ) Diplomatic, consular and trade 
representation. (12) United Nations Organization. (13) 
Participation in international conferences and implement- 
ing of decisions made thereat. (14) Entering into treaties 
and agreements with foreign countries and implementing 
them. (15) War and Peace. (16) Foreign jurisdiction. 
(17) Citizenship, naturalization and aliens. (18) Extra- 
dition. (19) Admission into, and emigration and expul- 
sion from. India: passports and visas. (20) Pilgrimages 
to places outside India. (21) Piracies and crimes com- 
mitted on the high seas or in the air. (22) Railways. 
123) Highways declared to he national highways. (24) 
Shipping and navigation on inland waterways, declared 
to he national waterways. (25) Maritime shipping and 
navigation, education and training for the mercantile 
marine. * (26) Lighthouses. (27)' Major ports. (28) 
Port quarantine. (29) Airways; aircraft and air navi- 
gation; provision of aerodromes. (30) Carriage of* 
passengers and goods hv railway, sea or air, or by national 
waterways in mechanically propelled vessels. (31) Posts 
and telegraphs; telephones, wireless, broadcasting and 
other like forms of communication. (32) Property of the 
Union and the revenue therefrom. (33) Acquisition or 
requisitioning of property for the purposes of the Union. 
>34 Courts of Wards for the estates of Rulers of Indian 
States. ( 3fU Public debt of the Union. (36) Currency, 
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coinage: foreign exchange. (37 1 lolci «" 1,,ans ' ' ^ 1 

Reserve Bank of India. (39) Post Office Savings Bank. 

(40) Lotteries organized by the Government o 1111,1 nl 
the Government of a State. ( 4 .) Trade and commerce 
with foreign countries; definition of customs fiontu*i>. 
(42) Inter-State trade and commerce. (43) Incorpora- 
tion, regulation and winding up of trading 1 01 position 
(44) Incorporation, regulation and winding up o coipoi.t 
tions, whether trading or not, with objects not “ ,n l,u< 
to one State, but not including universities. ' 45 » Bank ’ 
ing. (46) Bills of Exchange, cheques, promissory notes. 
(47) Insurance. (48) Slock exchange and futures 
markets. (49) Patents, inventions and designs. <°P> 
right; trade marks and merchandise marks. ( >0 1 sta > 
lishment of standards of weight and measuie. :>j 
Establishment of standards of quality for euotb to >< 
exported out of India or transported from one Slate to 
another. (52) Industries, the control of whic h is dec lain 
to be expedient in the public interest. ( f >3 Regulation 
and development of oilfields and mineral oil resources; 
petroleum and petroleum products. (54) Regulation <> 
mines and mineral development. ( f> f> > Regulation 
labour and safety in mines and oilfields. (fA* Regua- 
tion and development of inter-State rivers and in n 
.valleys. (57) Fishing and fisheries beyond temtoiia 

waters. (58) Manufacture, supply and distribution <> 

salt. ( 59 ) Opium, (fio) Cinematograph films fi>i 1X11 
bilion. (61) Industrial disputes concerning l mot' 
employees. (62) The National Library, the Indian 
Museum, the Imperial War Museum, the \ ic toria 
Memorial, and the Indian War Memorial, and any other 

like institutions financ ed by the Government of ia |° 
be of national importance. (63) '1 In* Benares men 
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University, the Aligarh Muslim University and the Delhi j 
University. (64) Institutions for scientific or technical 
education financed by the Government of India. (65) 
Union agencies and institutions for (a) professional, voca- 
tional or technical training; or ( b ) the promotion of 
special studies or research; or ( c ) scientific or technical 
assistance in the investigation or detection. (66) Co- 
ordination and determination of standards in institutions 
for higher education or research and scientific and tech- 
nical institutions. (67) Ancient and historical monu- 
ments and records, and archaeological sites and remains. 
(68) The Survey of India; the Geological, Botanical, Zoo- 
logical and Anthropological Surveys of India; Meteoro- 
logical organizations. (69) Census. (70) Union public 
services; all-India services; Union Public Service Commis- 
sion. (71) Union pensions. (72) Elections to Parlia- 
ment, to the Legislatures of States and to offices of 
President and Vice-President; the Election Commission. 
(73) Salaries and allowances of members of Parliament, 
the Chairman and Deputy Chairman of the Council of 
States and the Speaker and Deputy Speaker of the House 
of the People. (74) Powers, privileges and immunities 
of each House of Parliament and of the members and the 
committees of each House. (75) Emoluments, allowances, 
privileges and leave of the President and Governors; 
Ministers for the Union; Comptroller and Auditor-General. 
(76) Audit of the accounts of the Union and of the 
States. (77) 'I he Supreme Court. (78) High Courts. 
( 79 ) Extension or exclusion of the jurisdiction of a High 
Court. (80) Extension of the powers and jurisdiction 
of members of the police force belonging to any State to 
any area outside the State. (81) Inter-State migration. 
(82) Taxes on income other than agricultural income. 
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(83) Duties of customs including export duties. (84 1 
Duties of excise on tobacco and other goods manufactured 
or produced in India except («) alcoholic liquors for 
human consumption; (b) opium, Indian hemp and othei 
narcotic drugs and narcotics, but including medicinal and 
toilet preparations containing alcohol. (85) Corporation 
tax. (86) Taxes on the capital value of the assets, exclu- 
sive of agricultural land, of individuals and companies; 
taxes on the capital of companies. (87) Kstate duty in 
respect of property other than agricultural land. ( 88 ) 
Duties in respect of succession to property other than 
agricultural land. (89) Terminal taxes on goods or 
passengers, carried by railway, sea or aii ; taxes on iail\\a> 
fares and freights. (90) Taxes other than stamp duties 
on transactions in stock exchanges and future markets. 
(91 ) Rates of stamp duty in respect of bills of exchange, 
cheques, promissory notes, policies of insurance, transfei 
of shares, debentures. (92) 'Faxes on the sale or pur- 
chase of newspapers and on advertisements published 
therein. (93) Offences against laws with respect to any 
of the matters in this List. (94) Inquiries, surveys and 
statistics for the purpose of any of the matters in this List. 

(95) Jurisdiction and powers of all courts, with respect 
to any of the matters in this List; admiralty jurisdiction. 

(96) Fees in respect of any of the matters in this List, 
but not including fees taken in any court. (97) A,n ' 
other matter not enumerated in cither List II or List III 
including any tax not mentioned in either of those 

Lists. . . n 

List II— Thf. State List. ( 1 ) Public order. (2) Polue. 

including railway and village police. (3) Administration 

of justice; constitution and organization of all courts, 

except the Supreme Court and the High Court. '4)1 ri- 
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sons, reformatories, and persons detained therein. (5) 
Local government. (6) Public health and sanitation; 
hospitals and dispensaries. ( 7 ) Pilgrimages, other than 
pilgrimages to places outside India. (8) Intoxicating 
liquors, that is to say, the production, manufacture, 
possession, transport*, purchase and sale of intoxicating 
liquors. ( 9 ) Relief of the disabled and unemployable. 
(10) Burial and cremation grounds. (n) Education, 
including universities. (12) Libraries, museums; ancient 
and historical monuments and records other than those 

declared bv Parliament bv law to be of national import- 

* * 

ancc. (13) Roads, bridges, ferries, municipal tramways, 
inland waterways and traffic thereon. (14) Agriculture, 
including agricultural education and research, protection 
against pests and prevention of plant diseases. (15) Pre- 
servation, protection and improvement of stock and pre- 
vention of animal diseases; veterinary training and 
practice. (16) Pounds and the prevention of cattle 
trespass. ( 1 7 ) Water-supplies, irrigation and canals, 
drainage and embankments, water-storage and water- 
power. (iff) Rights in or over land, land tenures 
including the relation of landlord and tenant; transfer 
and alienation of agricultural land; land improvement 
and agricultural loans; colonization. (19) Forests. (20) 
Protection of wild animals and birds. (21) Fisheries. 
(22) Courts of Ward;. (23) Regulation of mines. 
(24) Industries. (25) Gas and gas-works. (26) Trade 
and commerce within the State. (27) Production, supply 
and distribution of goods. (28) Markets and fairs. 
(29) Weights and measures except establishment of 
standards. (30) Money-lending and money-lenders; 
relief of agricultural indebtedness. (31) Inns and inn- 
keepers. (32) Corporations, other than those specified 
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in List I, and universities; literary, scientific, religious and 
other societies and associations; co-operative societies. 
(33) Theatres and dramatic performances; cinemas, sports, 
entertainments and amusements. (34) Betting and gam- 
bling. (35) Works, lands and buildings. (36) Acqui- 
sition or requisitioning of property. (37) hlections to 
the Legislature of the State. (38) Salaries and allowances 
of members of the Legislature of the State, of the Speaker 
and Deputy Speaker of the Legislative Assembly and, if 
there is a Legislative Council, of the Chairman and 
Deputy Chairman thereof. (39) Powers, privileges and 
immunities of the Legislature and of the members and 
the committees thereof. (40) Salaries and allowances o 
Ministers for the State. ( 4 0 State public services; State 
Public Service Commission. (42) State pensions. (43) 
Public debt of the State. (44) Treasure trove. (45) 
Land revenue, including the assessment and collection of 
revenue. (46) Taxes on agricultural income. (47) 
Duties in respect of succession to agricultural land. (48) 
Estate dutv in respect of agricultural land. (49) Taxes 
on lands and buildings. (50) Taxes on mineral rights. 
(51) Duties of excise on alcoholic liquors for human 
consumption. (52) Taxes on the entry of goods into a 
local area for consumption, use or sale therein. (53) 
Taxes on the consumption or sale of electricity. (54) 
'faxes on the sale or purchase of goods other than news- 
papers. (55) Taxes on advertisements other than adver- 
tisements published in the newspapers. (56) Taxes on 
goods and passengers carried by road or on inland 
waterways. (57) Taxes on vehicles. (58) Taxes on 
animals and boats. (59) Tolls. (60) Taxes on profes- 
sions, trades, callings and employments. (61) Capitation 
taxes. (6 2) Taxes on luxuries, including taxes on entertain- 
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merits, amusements, betting and gambling. (63) Rates 
of stamp dutv in respect of (loeuments other than those 
specified in List I. (64) Offences against laws with 
respect to any of the matters in this List. *(65) Jurisdic- 
tion and powers of all courts, except the Supreme Court. 
(66) Fees in respect of any of the matters in this List, 
but not including fees taken in any court. 

L IST HI — Concurrent List, (i) Criminal law. (2) 
Criminal procedure. ( 3 ) Preventive detention for reasons 
connected with the security of a State, the maintenance 
of public order, or the maintenance of supplies and ser- 
vices essential to the community. (4) Removal from one 
State to another .State of prisoners, accused persons and 
persons subjected to preventive detention. (5) Marriage 
and divorce; adoption; wills, intestacy and succession-, 
joint family and partition. (6) Transfer of property 
other than agricultural land; registration of deeds and 
documents. (7) Contracts. (8) Actionable wrongs. 

( () ) Bankruptcy and insolvency. (10) Trust and Trustees. 
(11) Administrators-gcneral and official trustees. (12) 
Lvidence and oaths; recognition of laws, public acts and 
records, and judicial proceedings. (13) Civil procedure. 
(14) Contempt of court. (15) Vagrancy; nomadic and 
migratorv tribes. (16) Lunacy and mental deficiency. 
(17) Prevention of cruelty to animals. (18) Adultera- 
tion of foodstuffs and other goods. (19) Drugs and 
poisons. (20) Economic and social planning. (21) 
Commercial and industrial monopolies, combines and 
trusts. (22) Trade Unions; industrial and labour dis- 
putes. (23) Social security and social insurance; 
employment and unemployment. (24) Welfare of labour 
including conditions of work, provident funds, employers’ 
liability, workmen’s compensation, invalidity and old-age 
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pensions and maternity benefits. (25) Vocational- and 
technical training of labour. (26) Legal, medical and 
other professions. (27) Relief and rehabilitation of dis- 
placed persons. (28) Charities and charitable institutions. 
(29) Prevention of the extension from one State to 
another of infectious or contagious diseases or pests. 30 
Vital statistics including registration of births and deaths 
(<ii) Ports other than major ports. (32) Shipping am 
navigation on inland waterways. (33) Trade and com- 
merce in, and the production, supply and distribution of. 
the products of industries declared to be expedient m the 
public interest. ( 3 4 > Prirc control (35 ) Nlccha.m alb 

propelled vehicles. (36) Factories. (37) &»!«■*"• 
Llcctricitv. (39) Newspapers, books and printing pusses. 
(40) Archaeological sites and remains other than those 
declared to be of national importance. < 4 1 ) Custoel>. 
management and disposal of evacuee property. 14 * J 
Principles on which compensation for property aequnce 
or requisitioned is to be determined. (43) Recovery in 
a State of claims in respect of taxes and other public 

demands, arising outside that State. (44) Slam P dul,<> 
other than judicial stamps. (45) Inquiries and statistics 
for the purpose of any of the matters specified m last ll 
or List III. (46) Jurisdiction and powers of all courts, 
with respect to any of the matters in this List. 147 1 1 tc " 
in respect of any of the matters in this List, but not 

including fees taken in any court. 

Large Powers given to the Union. Lven a cursor) 
glance over these Lists will be enough to testify t*> the 
overwhelming importance that has been given to the 
Central Government in the Indian Federation. I he total 
number of subjects enumerated in the Union List is as 
much as ninety-seven as compared with sixty-six that arc 
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enumerated for the States. Besides, the Union Parliament 
has power to make laws in respect of forty-seven items 
included in the Concurrent List. It is true that the latter 
is not an exclusive power because the State legislatures 
can also pass laws on those subjects. However, if laws 
arc enacted both by the Union and by a State in regard 
to anv matter in the Concurrent List and if the two laws 

4 

arc inconsistent and conflicting with each other, the Union 
law supersedes the State law. It would, therefore, hardly 
be an exaggeration to say that whenever the Union so 
desires the Concurrent sphere can for all practical pur- 
poses turn into the Union sphere. 

The exposition of the distribution of powers between 
the Union and the States would not be complete only 
by a study of the contents of the three lists. The Con- 
stitution has also defined the relations that would exist 
between the two Governments in legislative, administra- 
tive and financial matters. These relations must be 
clearly understood in order to get a correct picture of the 
totality of the powers possessed by the Union vis-a-vis 
the States and of the ambits of their respective authority. 
It would then be possible to assess the nature of the 
federal structure which the Constitution has created and 
to relate it to the principles of federal polity as they have 
been defined by political writers. This is done in the 
next chapter. 
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RELATIONS BETWEEN THE UNION 
THE STATES AND THE NATURE OE 

FEDERATION 


AND 

THE 


No Constitution-making Power to the States. c- 
forc explaining the relations between the Central Govern- 
ment and the constituent units attention may be drum. 
,o one or two distinctive features of the Federal Union 
of India. Like all federations, the Federation of India 
has created a dual polity, but unlike the U.S.A.. "hie 
allowed the States to have the right to continue their own 
constitutions or to modify them or even to make them if 
the States were new, it has laid down detailed Constitu- 
tions for its constituent States. The States in India have 
therefore, no power or freedom to deviate from what has 
been prescribed for them in the same framework "Inch 
has also prescribed the Constitution of the Union. here 
will, therefore, exist the same form of government based 
on the same political principles in all parts of India. 

No Dual Citizenship. Similarly, the creation of a dual 
politv has not resulted in the creation of a dual citizen- 
ship ' The power of creating or conferring rights ol 
citizenship has not been allowed to be enjoyed by indivi- 
dual States. There is only one single citizenship for th 
whole country, namely, Indian citizenship, and no citizen 
can enjoy any special privilege merely because he happen, 
to be the resident of a particular State. I his is a dcp. 
tore from the American law which allows its Stales to 
have the right of creating and conferring their own 
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citizenship on the residents within each State area. 

Object of Equality of Representation in the Upper 
Chamber. In a federation the Upper Chamber is intend- 
ed to represent the States as units and their equality of 
status is embodied in the equality of their representation 
in the Upper Chamber. In the U.S.A., for instance, even' 
State, big or small, sends the same number of representa- 
ti\cs to the Senate. The Lower Chamber, on the other 
hand, represents the people of the country as a whole and 
each State is given representation in it in proportion to 
its population. This arrangement is a contrivance to avoid 
two different kinds of dangers. As a federation is likely 
to be composed of units which may be disparate in size 
and population, it may happen that a few of the bigger 
States are able to secure a majority of votes in its legisla- 
ture and then on the strength of that majority thev may 
try to interfere with the rights and liberties of 'the smaller 
States. On the other hand, if the smaller States arc fairly 
arge in number and if equal representation is granted in j 
the legislature to all the States as units, the smaller States 
could combine to form a majority and on the strength of 
that majority be tempted to tamper with and harass the 
nggei States. And both these undesirable attitudes, strictly 
speaking, will be within the four corners of the Constitution. 

ic federal mechanism, therefore, provides that there 
shall be a Lower House which will represent the people 
of the country as a whole and where, therefore, the bigger 
•States having larger population will be at an advantage 
because they can control a large number of votes, and 
an L'ppcr House which shall represent the States as units 
and where, therefore, there will be complete equalitv of 
representation for them. In this Chamber the smaller 
States will be at an advantage because by a common agree- 
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mcnt amongst them they could mobilize considerable voting 
strength. When it is further laid down that no law tan hi 
finally enacted unless it has received the assent of both the 
Chambers, the balance of power that is sought to be set 
up becomes evident and clear. The underlying funda- 
mental principle is that the uniting process represented bt 
a federation should not be tantamount to cither the bigger 
States being constitutionally in a position to absorb the 
smaller States against their will or vice vena the smallc. 
States constitutionally being in a position to dismember 
disrupt the bigger States against tl.eir will. 

No Equality of Representation in the Cot m.h ot 
States. In the Indian federation, however, tins principle 
has not been accepted. The Council of States which is he 
Upper Chamber, is not formed on the principle of equality 
of representation to the constituent units irrespective of 
their size or population. The number of seats assigned to 
the different Slates varies according to their populatioi 
and size and actually is found to range from one to tin. tv - 
seven. Besides, there will be a small number of nun- 
elected members who do not represent any unit, because 
the President has been given the power to nominate twelve 
members in the Council of Slates. A political party vvh.el 
has been able to secure a strong hold on popular opinio, 
in most of the bigger States can, therefore, capture a 
seats that are allotted to them in the Council of 
can wield a substantial voting strength in that Ch.unl ei. 
A "large number of smaller States in which the same pohn- 
cal party may not perhaps have been able to a «| u ‘ ^ 
much popularity may find themselves in a posit, o, of j c mg 
out-voled merely because a premium has been P " > c 
numerical strength of the population of the bigger unit . 
This is a clear instance of the emphatic preference for 
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centralization that undoubtedly inspired the framers of the 
Indian Constitution, even though they endeavoured to give 
it the federal form. 

Legislative Relations between the Union and the 
States. The legislative relations between the Union and 
the States have now to be described. Territorially speak- 
ing, Parliament is empowered to make laws for the whole 
of India or any of its parts, and the legislature of a State 
to make laws for th'c whole of the State or any of its parts. 
Speaking from the point of view of the subjects for legisla- 
tion, Parliament has exclusive powers to make laws with 
respect to any of the matters enumerated in List I, that is, 
the Union List, and the legislature of any State specified 
in Part A or Part B of the First Schedule has exclusive 
power to make laws for such State or any of its parts with 
reference to any of the matters enumerated in List II, that 
is, the State List. Both Parliament and the legislature of 
any State specified in Part A or Part B of the First 
Schedule have power to make laws with respect to any 
of the matters enumerated in List III, that is, the Con- 
current List. If Parliament as well as a State legislature 
happen to make laws on the same subject in the Con- 
current List and if it is found that the two laws are in 
conflict with each other, it is laid down that the law 
made by Parliament shall supersede the law made by the 
State; any provisions of the latter which arc repugnant 

to what has been enacted bv Parliament will be null and 

• 

void. In fact where the three Lists come in conflict the 
order of priority is that the Union List will prevail over 
the State List and the Concurrent List, and the Concurrent 
List will have priority over the State List. If a subject 
is included both in the Union List and the State List, 
it is Parliament alone which will be competent to pass a 
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law on that subject, but where it is not quite clear as 
to whether a particular subject is in the Union List or in 
the State List, the matter will be left to judicial inter- 
pretation and an endeavour will be made to reconcile 
them bv reading the two Lists together. If it is found 
that a reconciliation is absolutely impossible then, as pro- 
vided bv the Constitution, the law passed by the Union 
will prevail. It has been ruled by several judges of the 
Supreme Court of America and also the Privy Council in 
England that while interpreting all the implications o 
the Lists of subjects that have been assigned to the Central 
Government and to the State in a federation, the principle 
of what is described as ‘ pith and substance or ‘ the true 
nature and character ’ of the disputed enactment shall be 


adhered to and observed. 

Power of the Council of States to Declare a Sub- 
ject to be of National Importance. In spite of the 
fact that in keeping with the essentials of a federal arrange- 
ment a clear distribution of subjects between the Union 
and the States has been made by the Constitution, the 
latter also contains a further provision which will have 
the effect of transferring any subject in the State List to 
the Concurrent List so that the Union Parliament will get 
the power to pass a law concerning such a subject It is 
laid down that if the Council of States has declared by a 
resolution that it is necessary or expedient in the national 
interest that Parliament should make a law with respec 
to any matter enumerated in the State List and specified 
in the resolution, then it shall be lawful for Parliament 
to make laws for the whole or any part of the territory 
of India with respect to that matter while the resolution 
is in force; such a resolution must be supported by not 
less than two-thirds of the members present and voting. 
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The resolution and anv law made bv Parliament under its 

4 4 

authority shall remain in force for a period not exceeding 
one year at a time and could be renewed for similar periods 
by the Council of States by a similar majority. 
Incompatibility with the Federal Principle. 
Such a drastic power given to one House of the legislature 
is unique in the history of federations. It practically 
negatives one of the most fundamental principles associated 
with federal polity, namely, that encroachment either by 
the Central Government or bv the State Government on 
spheres which arc exclusively assigned to the one and to 
the other will not be permissible. If any modification or 
rearrangement of the distribution of powers between the 
two entities is generally desired, the proper method of 
bringing it about would be only by an amendment of the 
Constitution. In India, however, matters arc much more 
simplified. A resolution of the Council of States declaring 
an item to be of national importance is sufficient to lift 
an item out of the exclusive purview of the State Gov- 
ernments. 'Flic more popular chamber, that is, the House 
of the people, docs not come into the picture at all; the 
matter is not referred to it and there is no question of its 
assent being taken to what after all amounts to nothing 
less than an amendment of the Constitution. It is argued 
that because the Council of States represents .States as 
units, the assent of its two-thirds majority may be taken 
as the assent of the constituent limbs of the federation and 
it should suffice for bringing about a change which 
may even adversely affect them. Two points, however, 
must be noted in this connexion. Firstly, the majority 
that is prescribed is not two-thirds of the total number 
of members of the Council, but of those present and 
voting; if there is a large number of absentees and 
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abstentions it is conceivable that important decisions ma, 
be taken bv a comparatively small number of numbci.. 
Secondb the Council of States is not formed on the prm- 
ciplc of’ equality of representation to 

irrespective of then sue or P°P« ' W ould 

Sntrs have a larcc number of seats anu me. 

naturally exercise a decisive influence on the ultimate 
£• The Council has also a small non-elec, ed nomi- 
nated element which could no, be considered to peak 

Its ! Just*ification. The justification £ 
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these circumstances, it ma'^b Govcrnmcn , to take 

the nation as a f who even though the subject 

— - — 

of the term. 


sense 



238 INTRODUCTION TO THE INDIAN CONSTITUTION 

Union Can Make Laws During Emergencies When 
a Proclamation of Emergency issued by the President is in 
operation, Parliament shall have power to make laws for 
the whole or any part of the territory of India with respect 
to any of the matters enumerated in the State List. Such 
a law will continue to have effect during the currency of 
the Proclamation and for a period of six months there- 
after. A power of this type is essential in times of national 
crisis. During the two World Wars even in countries 
like the U.S.A., Australia and Canada the tendency 
towards an enlargement of federal powers in order to 
meet the grave emergency was found in practice to be 
irresistible. 

Laws to Implement International Agreements. 
Parliament has power to make any law for the whole or 
any part of the territory of India for implementing any 
treaty, agreement or convention with any other country 
or countries or any decision made at any international 
conference, association or other bodies. This power is 
consequential on and incidental to the power vested in 
the Union to enter into treaties and agreements with 
foreign countries and implementing them. 

Laws for States by Consent. If it appears to the 
legislatures of two or more States to be desirable that 
Parliament should make a law for a subject falling in the 
State List, Parliament will have the power to do so and 
then the law shall apply to the States concerned and to 
any other State by which it is adopted afterwards. An 
Act so passed by Parliament may be amended or repealed 
by Parliament itself and the State to which it applies will 
have no power to amend or repeal it. 

Administrative Relations between the Union and 
the States. After having discussed the relations of the 
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Union to the States in legislative ntattersaEcfercncemust 
be made to the administrate relat.ons that ex st betwce, 
the two as prescribed bv the Const.tut.on It ts vlea l 
stated that the executive power of every State shall be o 
exercised as to ensure compliance w.th the laws made ■ 
Parliament and that the execute power of the Union 
shall extend to the giving of such clirecdons .o a S a. ^ 
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Union extends. Parliament also, when it makes a law 
which applies in any State, may confer powers or impose 
duties upon the State or its officers in respect of that 
subject, even though it does not fall within the competence 
of the State legislature. Disputes regarding the use, dis- 
tribution or control of waters of any inter-State river or 
river valley may be decided by adjudication and Parlia- 
ment has the power to make by law- a provision to that 
effect. If at any time it appears to the President that 
the public interest would be served by the establishment 
of a Council charged with the duty («) of inquiring into 
and advising upon disputes which may have arisen between 
the States; ( b ) of investigating and discussing subjects in 
which some or all of the States or the Union and one 
or more of the States have a common interest; or (c) of 
making retommendations upon any such subject and 
particularly for the better co-ordination of policy, and 
action with respect to that subject, the President can by 
order establish such a Council and define the nature cf 
the duties to be performed by it and its organization and 
procedure. 

It will be seen that these powers of the Union in regard 
to States are intended to be exercised in normal times. In 
spite of the federal form given to the Constitution, the 
administrative machinery functioning for the country taken 
as a whole is intended to satisfy the requirements of an 
integrated unit. For the purpose of carrying out the laws 
which are passed by Parliament and which are valid 
throughout the country, there is no separate administra- 
tive machinery controlled and financed by the Government 
of India set up in every State. The responsibility for the 
faithful and adequate execution of the powers vested in 
the Union to operate within the territory of a State is 
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thrown on the shoulders of the State Governments them- 
selves. The judiciary of the whole country also forms a 
single integrated unit, having jurisdiction over all cases 
arising under various laws. There are no separate fedeial 
courts for the administration of federal laws. Courts in 
the States have to administer both Union and State laws. 
Union’s Powers in Emergencies. In times of national 
peril when a Proclamation of Emergency has been issued 
by the President and is in operation, the Union Govern- 
ment can give directions to any State as to the manner in 
which the State’s executive power should be exercised: 
during such periods Parliament is also empowered to make 
laws conferring powers and imposing duties upon the 
Union or its officers regarding matters which are not 
enumerated in the Union List. It is distinctly laid down 


that it shall be the duty of the Union to protect ever) 
State against external aggression and internal disturbance 
and to ensure that the Government of every State is 
tarried on in accordance with the provisions of the Con- 
stitution. If the President is satisfied that a situation has 
arisen in which the government of a State cannot be 
carried on in accordance with the provisions of the Con- 
stitution, he may by Proclamation assume to himself all 
or any of the functions of the government of the State 
and all or any of the powers exercised by the Governor 
or the Rajpramukh; he may declare that the powers of 
the legislature of the State shall be exercisable by or unde, 
the authority of Parliament; and he may make such 
incidental and consequential provisions as may be neces- 
sary for giving effect to the objects of the Proclamation 
including provisions for suspending in whole or in part 
the operation of any provisions of the Constitution relating 
to the State; the President, however, shall have no right 
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to assume to himself any of the powers exercised by a High 
Court or to suspend any provision of the Constitutio 

relating to High Courts. 

If the President is satisfied that a sttuatton has arisen 
whereby the financial stability or credit of India or any o 
its parts is threatened, he may issue a Proclamation to tha 
effect. When such a Proclamation is in operation the 
Union Government can give directions to any btatc to 
observe such canons of financial propriety as may be 
specified in the directions and to give any other directions 
as the President may deem necessary for the purpose. T ev 
may include a provision requiring the reduction of salaries 
and allowances of persons serving in a State and a provi- 
sion requiring all Money Bills to be reserved for the 
consideration of the President after they are passed by the 


State legislature. . . ... 

The consequence of all these emergency provisions will 

be to suspend the legislative and the executive authority 
of the States even in respect of matters which have been 
specifically allotted to them by the Constitution. For all 
practical purposes the federal government will be trans- 
formed into a unitary government and for the time being 
all governmental powers will be concentrated m t e 

hands of the Union. *n 

Financial Relations between the Union and the 
•States. Turning to the financial relations between the 
Union and the States, it is found that certain sources o 
revenue arc allotted to the States, but the power of impw- 
ing taxes or duties in regard to them is vested m the 
Government of India. The distribution of the proceeds ot 
such taxes among the different States is to be determined 
in accordance with such principles as may be formulated 
by Parliament by law. In respect of these sources that 
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arc demarcated for them, the States are not free to take 
any action whenever they feel inclined to do so. In fa- t, 
the initiative must come from the Union Government and 
if that Government is reluctant to take the ncccssan steps, 
the States by themselves are not made competent to move 
in the matter for the fulfilment of their ambitions. No 
State can impose a tax on the sale or purchase of goods 
where such sale or purchase takes place outside the State 
or in the course of the import of goods into or export of 
goods out of the territory of India or in the course of 
inter-State trade or commerce. No law made b\ the legis- 
lature of a State imposing a tax on the sale or purchase 
of any such goods as has been declared by Parliament by 
law to be essential for the life of the community, shall have 
effect unless it has received the assent of the President. 
No State can impose a tax on the consumption or sale of 
electricity which is consumed by the Government of India 
or which is consumed in the construction, maintenance or 
operation of any railway of the Government of India. 

It will be clear from this explanation of the power vested 
by the Constitution in the Union Government that every 
effort has been made to make that government much 
stronger than what central governments usually are found 
to be in federal constitutions. The emphasis palpably is 
more on the authority of the centre than on the autonomy 
of the units. As a matter of fact even where that auto- 
nomy is supposed to be guaranteed, interference and 
dictation by the centre is not only not prohibited, but 
authorized as a normal procedure of the functioning of the 
Constitution. The absence of equality of representation 
to the States in the Council of States; the power given 
to that chamber to declare by a two-thirds majority of 
its members present and voting any subject to be of 
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national importance; then to enable the Union Parliament 
to pass a law in regard to the subject even if it happens 
to be included in the State List; the power of the Union 
to give directions to the State Governments; and the 
power given to the President practically to suspend the 
State Constitutions in times of emergency these excep- 
tional features of the Indian Federation have led to the 
posing of the question as to whether it is a federation at 
all. In fact, it has actually been described as being only 
a quasi-federation or as a unitary federation, because of 
the concentration of enormous powers both legislative 
and administrative in the Union. 

Twofold Object of the Framers of the Constitu- 
tion. However, it was stated in the Constituent Assembly 
that the framers of the Constitution had two objects; first, 
to create a form of government for India which would 
take into account all the diversity of its past and present 
life and provide for the requirements that are inseparable 
from this diversity. Second, to create at the same tune 
a political and administrative machine which would fully 
satisfy the obligations created by the emergence of a new 
united sovereign democratic State both in respect of its 
preservation against external and internal enemies and in 
respect of its vigorous progress in every direction- 
economic, political, social and moral — so as to enable it 
to maintain its consolidated unity and the tempo of its 
dynamic activities and aspirations. It is said that the con- 
stitution of a country must, after all, reflect the peculiarities 
and complexities of its social and political life and if it 
is found desirable that India should have a type of feder- 
ation which would possess such a degree of flexibility as 
would automatically enable it to adjust itself to and 
serve the need of the different circumstances in which 
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the country may find itself placed, there could be nothing 
wrong in such a structure being created by the Constitution. 
A New Type of Constitution. That, in spite of its 
marked emphasis on centralization, the Federation of India 
does possess certain federal peculiarities, cannot be denied. 
The spheres of activity for the Union and the States are 
precisely laid down by the Constitution itself and within 
that particular sphere the authority of each is pres- 
cribed to the exclusion of the other in normal times. A 
dual polity is thus definitely established and for decisions 
in all cases of conflicts that will arise as a result of thus 
dualism a Supreme Court has been created by the Con- 
stitution, the decisions of which will be binding upon the 
Union as well as upon the States. The Constitution is 
written, is elaborate and is rigid and its supremacy over 
all the governmental units is recognized. A federation 
which can easily become a unitary state in times of crisis 
may ultimately prove to be a variety of constitutional form 
hitherto unknown to history. The innovation is intro- 
duced by India and if it is found to be successful by 
practical experience it may even be taken to be a dis- 
tinctive contribution made by this country to the political 
thought and practice of the world. 
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THREE BRANCHES OF GOVERNMENT AND 
THE MEANING OF PARLIAMENTARY 

GOVERNMENT 


The Legislature, the Executive and the Judicature. 
Writers on political science have classified the functions 
of government in three broad categories, and even an 
ordinary citizen can easily distinguish them. They are not 
of course entirely watertight compartments, but they cor- 
rectly indicate the different phases of organized social 
activity. Thus, a government has to (i) frame laws 
adequately and properly, (ii) carry out laws effective!} 
and honestly, and (iii) interpret laws and examine their 
application in a spirit of justice and progress. A three- 
fold mechanism is usually provided in a modern state for 
the performance of this threefold duty: the Legislature, 
the Executive or the Ministers, and the Judicature. These 
institutions are formed on certain definite principles and 
are closely woven in the fabric of national life. 

The Nature of their Composition. It is generally 
agreed that the Legislature ought to be a large and 
representative bod}', because it is empowered to pass laws 
which may affect all and which have to be obeyed by 
all. In determining ideals and policies and prescribing 
general restrictions, it is appropriate that full scope should 
be given for the expression of the public will and the 
divergent view-points that it may include. On the other 
hand, the Executive, which is concerned not with delib- 
eration but with action, must be a small, talented, 
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disciplined and compact body. If the governnK-m.,1 
machine is to move with speed and vigour and if a h t, 
level of administrative efficiency has to be attamed. ,t is 
nectary to collect a small number of trained experts and 
entrust them with the task of managing routine affai.s. 
Different considerations prevail in the composition o the 
judiciary. The judge is the guardian of civil pm. leges, 
liberties ' and rights. Particular care must therefore be 
taken to sec that the judicial authority is constituted 
persons who are learned, fearless and impartial, and whose 

integrity is above suspicion. 

The Theory of the Separation of Iowers. 
thcorv of the separation of powers winch was m rogue 
in the eighteenth century and which had inspired he 
framers of the American Constitution was based on the 
belief that a combination in the same hands of any tu. 
of these three functions of government would be disastrous 
to the liberty of the individual. It was pointed out that 
though the institution of government is absolutely indis 
pcnsable for civilized existence, the fact that m the nature 
of things that institution has to be armed with all kind 
of restrictive powers cannot be ignored; the utmost car. 
has to be taken to sec that .lie opportunity and the tempta- 
tion afforded to it to abuse its powers are reduced as much 
as possible. Ope easy and effective safeguard against such 
an abuse was considered to lie in the prevention of am 
combination of governmental functions in the same agency . 
The Legislature, the Lxecutivc and the Judiciary must be 
kept entirely distinct, must be manned by separate per- 
sonnel and among themselves must have perfect equality 
of status and importance so that no one ,s in a position 
,o dominate the other. In a democracy, all the three 
would owe their office lo the choice of the people, and 
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having unfettered freedom and discretion in the perform- 
ance of their duties they would actually serve as a balance 
and as a check upon each other’s actions. In the U.S.A. 
the President, the Congress and the Supreme Court were 
intended to be entirely independent of each other, though 
in actual practice it has been found that there cannot be 
watertight compartments in the functioning of government. 
Independence of the Judiciary. Political developments 
in modem times have belied the fears on which the theory 
of separation was based. It is only in respect of the 
Judiciary that independence of status and authority is now 
considered to be vital because absolute impartiality and 
fearlessness in the dispensation of justice must be secured 
at all costs. Neither the Legislature nor the Executive 
can be permitted to interfere with the normal course of 
the judicial process. Complaints and accusations may be 
made against the Executive itself, and there must be 
assurance of fair trial for the establishment of guilt and 
for the punishment of the wrong-doer, whatever his official 
and social status. All that degree of independence which 
is requisite for the fulfilment of this purpose is conferred 
upon the Judiciary by the Constitutions of free and demo- 
cratic countries. The powers and conditions of service of 
the judges arc so framed that it would hardly be feasible 
for legislators or Ministers to bring undue pressure to bear 
on them in the performance of their duties. It must, 
however, be understood that there are limitations even 
to the independence of the Judiciary. They are inherent 
in the ultimate supremacy of the citizens of a state over 
all the instruments of its government. It is the people 
of a country who must be left to determine the ideals and 
objectives of social life and the manner of their realization. 
Even judges are bound to respect their wishes, after 
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those wishes have been expressed through the appropriate 
constitutional channel. 

Elected and Representative Legislatures. I he 
working of modem democracy has, in fact, come to 
crystallize certain noteworthy features, the most prominent 
of which is the unique importance which has come to 
be acquired by the Legislatures. Formerly, they were 
comparatively small bodies elected on a restrictive franchise 
which was based on wealth and birth, and not reflecting 
the feelings and sentiments of the masses at large. Now 
their structure, composition and character have entireh 
(hanged. In democratic countries Legislatures are now 
sufficiently large bodies elected on the basis of the widest 
possible franchise by means of which every adult citizen, 
ric h or poor, man or woman, gets the right to vote. Thc\ 
are, therefore, taken to be fully representative of public 
opinion and arc, in fact, described as the nation itself in 
miniature. Consequently a great prestige and a lofty status 
have naturally come to attach to them and from being 
purely law-making chambers in the past, they have now 
evolved into vital centres which have the privilege of 
making and unmaking Ministries and exercising general 
control over the administration. This has led to the 
emergence of a new pattern of the political machine now 
universally familiar as responsible or parliamentary govern- 
ment. It originated and steadily developed in England 
during the course of a century and can justly be claimed 
by that country as a distinctive contribution made by the 
British genius to political science and practice. 

Meaning of Parliamentary Government. The essence 
of responsible government which is also known as parlia- 
mentary government lies in the Legislature’s absolute and 
complete control over the Executive. It is a necessary 
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qualification for a Minister that he must be a member 
of the Legislature, and that party or combination of parties 
which is able to command a majority of its votes has the 
responsibility of forming the Ministry and carrying on the 
Government. In this system, the law-making bodies 
certainly make laws, but they also exercise many other 
powers; for example, all taxation and all expenditure of 
the state are dependent entirely on their assent and vote; 
it is they who practically appoint the Ministers, supervise 
and direct their policies, and in case of a disagreement 
even dismiss them. The daily routine of departmental 
management is not, indeed, directly looked after by the 
Legislatures, but the general line of administrative action 
and the general principles governing the policies of the 
state are all inspired and dictated by their opinions and 
authority. In other words, an all-sided control of the 
conduct of the state vests in the Legislature. The most 
famous illustration of this system is the British Cabinet 
which is completely subordinate to Parliament and con- 
tinues in office only so long as it is able to retain the 
confidence of the House of Commons, which is the popular 
House. 

The Peculiarities of the Presidential Form. The 
responsible or parliamentary form of government is dis- 
tinguished from what is described as the presidential or 
non-responsiblc form which obtains in the U.S.A. The 
President of that nation, who is the head of the Executive, 
is directly elected by the people and appoints his own 
Ministers who are responsible to him and not to Congress. 
Neither the President nor anv of his Ministers can be 
members of the Legislature. The President dictates the 
policies which his Government will follow and it may 
even happen that his views arc at variance with those 
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that are held by a majority of thr member of the 
Legislature. The President who is the elected leader of 
the American people is not placed, like the Prime- 
Minister of England, in such a constitutional position as 
would enable him to direct the affairs of state in even 
important respect. The possibility of a conflict between 
the President and his administration on the one banc 
and the Confess on the other is not prerh.ded m the 
operation of this system and if such a conflict does anse 
it inevitable results in a political stalemate which cannot 
be easily resolved because of the co-ordinate powers of 
the Executive and the Legislature. 

SUPREMACY OF THE LEGISLATURE. It Will be th.U 

the parliamentary system is the very negation of the theor 
of the separation of powers, and yet this system has been 
adopted by several countries including India became 
Is considered to be the most suitable instrument foi 
democratic working. Experience has clearly demonstrated 
the impossibility of splitting up the functions of Got ern- 
ment so as to make them mutually exclusive. Social life 
is an organic whole and the institution of Government 
which is intended to satisfy the numerous and caned 
requirements of that life must, in the nature of things, also 
Ire an organic whole. The making of laws cannot be 
i omplctely divorced from the agency which executes the 
laws. Law is an expression of the social will; and t r 
defects and inadequacies of legislation can be realized 
only bv those who are entrusted with the responsibly of 
earning out the legislation. Similarly, the body which 
decides and dictates policies and embodies them in laws 
ought to have an effective voice in the execution of those 
policies and laws. Otherwise there is the danger 
apathy and remissness, if not of sabotage, in execution 
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if those who are called upon to execute the policies happen 
to have no faith in them. The Executive, under all cir- 
cumstances, must be an instrument for carrying out the 
nation’s mandate and its subordination to the Legislature 
would follow as a logical corollary of the fully represen- 
tative character of the modem legislative chambers. In 
the parliamentary system legislative and executive leader- 
ship is combined in the same agency, namely, the Cabinet 
or the Ministry headed by the Prime Minister. Laws are 
proposed and passed on their initiative and laws which 
have been so passed are executed directly under their 
authority. They demand money for national expenditure 
and also suggest ways and means for getting the necessary 
finance. Conflicts between the Executive and the Legis- 
lature are not very likely in this arrangement and i 
occasionally they do arise, the solution is quite clear: the 
Executive must yield or must resign its office. 

Distinction between the Functions of laying down 
Policies and their Execution. Another interesting 
development has manifested itself in the working of 
parliamentary government. The Executive has come to 
be divided into two sections represented respectively by 
the Ministry and the Services or the Administration. The 
division is in harmony with the two different aspects of 
the requirements of the state and of the responsibilities 
that flow from them. Firstly, the regulation and moulding 
of social life that is undertaken by the state presupposes 
the enunciation of the objectives and purposes for 
which that life has to be regulated and moulded. Ideals 
have to be visualized and targets have to be prescribed 
both for the present and for the future. The satisfactory 
performance of this duty demands a certain breadth of 
vision and a wide grasp of things which usually result 
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from a sound general education, experience of men ant 
affairs, and cultural aptitudes and acquisitions of a varied 
nature. No special knowledge of administrative routine 
and of its inner working is essential in this context. W hat 
is required is an instructed mind, a comprehensive out- 
look and a proper appreciation of social and moral va ues. 
Secondly, after ideals and purposes have been defined, 
intelligent and vigorous steps have to be taken to translate 
them' into reality. The successful implementation of 
idealistic programmes often presents many practical diffi- 
culties and it is in this sphere that the ab.litt of 
experts will come into play and they will be called upon 
to make their contribution. Their special knowledge, 
mastery of detail and skill in organization are of immense 
value in realizing the objectives which thoughtful leaders 
have placed before the nation. 

Ministers are the Political Executive. Ministers 
are described as the political Executive and are appom ed 
to be the heads of different departments It is their dm, 
to carry on and supervise departmental activities. \e 
thev are not supposed to be specially qualified for this 
responsible task. Ministers who arc placed m charge of 
particular departments may have Previous knowledge 
or experience of their working or of the problems that 
are presented by them. In a sense, they are generalh 
amateurs in administration having no special aptm.de for 
organizing and arranging details and for dealing with the 
complexities that are associated with managerial function . 
The Minister for War may never have been a sold er 
the Minister for Finance may never have been a student 
o economies or finance. The Minister m charge o 
Public Works may be actually a doctor of medicine I 
would seem as if. not specialized knowledge, hut an 
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absence of knowledge of a particular subject is a quali- 
fication for holding the office of Minister in charge of that 
subject. This superficial incongruity is easily explained 
when the duties of a Minister arc viewed in their proper 
perspective. He is concerned mainly with laying down 
policies and programmes, with imagining and assessing 
the shape of things to come, and must be possessed of 
that strong common sense, that capacity to take long views 
of things and to think out and formulate plans which 
characterize a statesman. It is these qualities rather than 
administrative ability in the narrow sense which must have 

4 

priority in the selection of a person to be a Minister. 
Importance of the Administration or the Bureau- 
cracy. On the other hand, the Services or the Adminis- 
tration consists of professional men who have chosen 
service as a career and who together form what is known 
as the bureaucracy. Security of tenure and other appro- 
priate conditions of service arc assured to them. They 
do not change with the party in power and arc, in fact, 
expected to be entirely a-political. Their duty is to carry 
out loyally and to the best of their ability whatever policies 
they arc asked to earn' out, irrespective of their personal 
agreement or disagreement with those policies. Recruit- 
ment to the superior grades of the Services is made by 
independent commissions called Public Service Commis- 
sions which hold open competitive examinations for the 
purpose. The evils of nepotism and favouritism arc thus 
considerably avoided. The recruits generally represent the 
finest type of intelligent young people who have achieved 
distinction in academic life and who can be trusted to 
operate the complicated administrative machine with 
efficiency, skill and a sense of responsibility. Because of 
the permanence of their tenure they are able to accumulate 
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that vast knowledge of the working of their departments 
and that rich experience of the administrative system as 
a whole which arc extremely valuable assets to any 
government. It is the bureaucracy or the Services which 
supply the strong and stable inner framework of the 
governmental machinery and every attempt is made in 
the parliamentary system to maintain the strength of the 
framework and to augment its sustaining capacity. 
Combination of the Expert and the Layman. It "il 
thus be evident that parliamentary democracy docs not 
imply government only by the specialist and the expert 
nor docs it mean government only by the elected repre- 
sentatives of the masses, many of whom may not be 
qualified cither by education or by knowledge or by 
experience to shoulder that responsibility or to understand 
all its implications. It is essentially a combination of the 
expert on the one hand and the layman who is the 
spokesman of the ordinary citizen on the other, with an 
emphasis on the supremacy of the latter as the constituen 
of the demos. In the operation of the system of political 
responsibility, the expert and the specialist have an 
honoured place; the vital need and value of their sei sices 
is ungrudgingly recognized; they are trusted to execute al 
the important policies which may have been formulated 
by Ministers and legislatures, often with their help; but 
the fundamental principle is that the expert docs not rule; 
he only cautions, advises and senes. The people of the 
country arc the ultimate masters and their will as expressed 
in elected legislatures must unquestionably prevail. 

The Head of the State is a Constitutional Ruler. 
Another peculiarity of parliamentary government winch 
has come to be acknowledged as an indispensable condition 
for its successful working is that the head of the State - 
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he is usually designated as the President — even when he 
is elected is not expected to exercise any real powers 
though quite a large number of them may have been 
conferred on him bv the Constitution. Amidst all the 
flittings and fluctuations of day-to-day political life he is 
supposed to symbolize the unity of the nation and the 
permanence of its existence. Usually a man of great 
popularity, reputation for public service and ripe experi- 
ence, the President is more a de jure than a de facto 
authority who must always act on the advice of his 
Ministers. Government mav be conducted and action mav 

0 0 

be taken in his name, but not by him; his powers are in 
reality exercised for him and on his behalf by Ministers. 
They respect him as a guide, philosopher and friend and 
seek his counsel in difficulties, but are ultimately free to 
take their own decisions and pursue their own policies. 
The list of the President’s powers may be long and 
impressive, but to invest him with them is only a con- 
stitutional device for the smooth functioning of the State 
machine. It would be a complete distortion of responsible 
government if the head of the State ceased to be a purely 
nominal and titular dignitary antf if Ministers ceased to 
have exclusive control over policy and administration. It 
may be noted that the parliamentary system works most 
conveniently if there are only two dominant political 
parties in the country, each playing alternately the role 
of the Government and the Opposition. A multiplicity 
of parties and groups necessarily leads to the formation 
of coalitions and tends to weaken the authority of a 
Government which can be formed and can function onlv 
with the support of the Legislature. 

Functions of the Legislature in Parliamentary 
Government. A reference may now be made to the 
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functions and the powers of the legislature in modern 
democracies, and particularly those of the parliamentary 
type. They can be described separately as referring to 
legislation, or to administration or to finance. («) Legis- 
lative power means the power to enact laws. No measuic 
can obtain the force of legality unless it is passed by the 
Legislature. Everything that is incorporated into the law 
of the land, and obedience to which is required of the 
citizens, has to receive the Legislature’s sanction before it 
can be so incorporated and enforced. Unless otherwis* 
provided, no Bill which is not voted by the Legislature 
can have application in a court of law. (/>) 1 he eontiol 
over administration is exercised in various ways: (i) by 
moving resolutions, (ii) by moving votes of no confidence 
or censure, (iii) by moving adjournments, and (iv) by 
asking questions and supplementary questions to elicit 

information about departmental details. 

(i) On any matter of public importance the Legisla- 
ture might express a clear opinion after having discussed 
the issues thoroughly. This expression of opinion is m 
ihe form of a recommendation to the Government, h 
has no binding legal force. It is not a law and has not 
to pass through the elaborate procedure to which every 
Bill is subjected before its final consummation into an 
Act. Yet the expression of opinion has a value of its 
own. It makes plain the views of the elected representa- 
tives of the people, and therefore serves as an indicator 
which records the strength and the direction of popular 
opinion. A clear indication of the popular will cannot 
be ignored by any executive Government having a sense 
of responsibility. It serves to guide correctly, if not to 
control rigidly, any steps that may be contemplated by 
the executive authority. 
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(ii) A vote of no confidence or censure is the most 
direct way of expressing disapproval and of indicating 
the agency which it is desired to condemn. In a res- 
ponsible administration, occasions for votes of censure arc 
rare, for, before matters come to that pass, numerous 
indications are given of the existing displeasure and they 
arc immediately understood. This right is of particular 
use in those forms of government where the Executive 
cannot be removed from office by the Legislature. A 
direct and emphatic condemnation of the actions of 
irresponsible officials is likely to serve as a moral restraint 
upon them. 

. (iii) Adjournment motions are intended to direct the 
attention of the house and the Government to any extra- 
ordinary happening involving the public weal or interest 
that might take place during the actual session of the 
house or that may have taken place only a short time 
prior to the meeting of the session. Any member 
may beg leave to move that the regular business on the 
agenda be temporarily suspended and that the house 
discuss the extraordinary occurrence, provided the Speaker 
allows the motion. The Speaker need not do so if 
he feels that the matter is not of sufficient importance. 
Motions for adjournment save the discussions of the 
chamber on prominent and burning topics of the day 
from being stale. 

(iv) The power of asking questions and supplementary 
questions is extremely valuable. It senes to throw 
important sidelights on the administration by enabling 
members to elicit information regarding routine depart- 
mental management. It is useful in exposing any unjust 
or tyrannical abuse of the freedom of judgement and 
discretion that has necessarily to be allowed to the execu- 
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tive. Any member of the Legislature can put a question 
on a matter of public interest, subject to its disallowance 
bv the Speaker, and if the answer given proves un- 
satisfactory, either the member who puts the question 
originally, or any other curious or dissatisfied member 
mav put further supplementary questions. This at times 
approximates to a regular cross-examination. DetaiLs 
which arc too trivial to be discussed in the form of 
resolutions and which arc too important to be completely 
ignored can be brought up for public criticism through 

the exercise of the power of interpellation. 

Publicity is the greatest check and the greatest corrective 
to the waywardness of all normal Governments. Publi- 
city is of great value even when the form of government 
is a responsible democracy. Resolutions, adjournments, 
votes of censure, questions, and supplementary ques- 
tions are instruments of publicity, and so long as the 
working of the Government has not become mechanical 
and unhuman, the fear of public criticism and public 
exposure proves a salutary restraint upon the actions ol 
Government officials. 

( c ) The last and most important power that a Legis- 
lature can enjoy is control over the purse, that is, over 
taxation and expenditure. The great constitutional 
struggle in England throughout the Stuart period, and 
even earlier, centred round the disputed question whether 
the king could levy taxes without the consent of the 
people and spend them as he liked, irrespective of the 
wishes of Parliament. The most glorious achievement of 
the popular party in the struggle was the establishment 
of the principle that the money which the king’s authontv 
wanted to collect from the people by way of taxation 
must be voted by the representatives of the people 
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assembled in Parliament. Parliament must also decide 
the manner of its collection and the direction of its 
expenditure. The essence of democracy lies, among other 
things, in this undisputed control over the purse that is 
exercised by the people through their chosen representa- 
tives. The real power of any Legislature is to be 
measured by the degree of the monetary powers it enjoys. 
The English Parliament — or more correctly the House of 
Commons — is the sole authority for and the sole custodian 
of the finances of the Government of England. The 
executive can get only as much money' as is voted by 
Parliament, and has to spend it on those purposes only 
for which it has been specifically voted. Finances are to 
the State what breath is to the body, and in responsible 
forms of government entire control over them is vested 
in the Legislature. 

The Method of Study. The study of government 
ultimately resolves itself into a study of the three consti- 
tutional and administrative instruments, the Legislature, 
the Executive and the Judicature. Their form and their 
powers require close attention. Each has to be treated 
as an independent subject for investigation and comment. 
Then an attempt will have to be made to elucidate the 
manner in which they stand related to each other. That 
is the main scheme of the following chapters. The Union 
and State Governments will be studied as two separate 
entities. In the study of each, the executive and the 
legislative aspects will be distinguished from each other 
and explained at length in separate chapters. Then an 
account will be given of their mutual relations. The 
Supreme Court and the State Judicature will be described 
separately in their appropriate places. 
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THE UNION EXECUTIVE: 

THE PRESIDENT 

Importance of the Office. 1 he Executive of the 
Union is composed of the President and the Ministry, 
apart from what is described as the Administration or 
the Services, who arc of vital importance in running the 
machinery of the State, but who have no power of 
direction and of framing policy. It has already been 
stated that India has adopted the parliamentary in pre- 
ference to the presidential system and therefore unlike the 
President of the United States, the President of the 
Indian Union is not intended to be the real head of the 
Executive. He is only the symbolic head of the State. 
AH the same, he holds the most exalted office in the 
hierarchy of the country which naturally carries with it 
great prestige. The President personifies the unity and 
the solidarity of the nation and the abiding continuity 
of its existence. Technically speaking, he is invested 
with a large number of powers in all spheres of govern- 
mental activity and particularly so during times of 
national emergency. It is necessary to understand in 
detail the peculiarities of the constitutional position which 
he enjoys and the part that he is called upon to play in 
conducting the ship of the State through calm as well 

as troubled waters. 

A Constitution a i. Head. It is important to remember 

• " 
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that the virtual executive power is wielded and exercised 
by the Cabinet consisting of the Prime Minister and other 
Ministers, who are technically appointed by him but are 
responsible to popularly-elected Legislatures representing 
the whole country. All the powers that are vested by 
the Constitution in the President have to be exercised bv 
him on the advice of his Ministers, though the. Constitu- 
tion docs not contain any specific provision which makes 
such a practice obligatory on the President. However, 
a convention to that effect is expected to be set up and 
invariably followed by the President at all times. Con- 
ventions and precedents play as vital a role in the working 
of parliamentary democracy as the letter of the Consti- 
tution. They must command the same respect and loyal 
adherence as the law itself. The spirit which inspires and 
underlies parliamentary democracy may not always find 
an adequate expression in its written form and structure, 
and political practices and traditions have to be deli- 
berately set up to fill in the lacunae and complete the 
picture. In the early stages of the working of responsible 
government in India, the establishment of conventions of 
the proper type will be an important obligation on those 
who have the privilege of working the government and 
will have to be fulfilled with intelligence, knowledge 
and perseverance. 

Method of Election. The President is to be elected 
by the members of an electoral college consisting of 
fa) the elected members of both Houses of Parliament, 
and ( b ) the elected members of the Legislative Assemblies 
of the States. He is not to be directly elected by the 
people on the principle of adult franchise and voting in 
constituencies specially formed for that purpose through- 
. out the country. His election will be indirect, that is, he 
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will be elected by a comparatively small number of elec- 
tors who are themselves elected to Parliament and State 
Legislative Assemblies by adult franchise. This method 
of indirect election is justified because governmental power 
is intended to be exercised really by the Ministry and. the 
Legislature, and the President is to be only a constitu-. 
tional, almost a titular, head. It is, therefore, quite 
unnecessary, indeed it would be a tremendous waste, to 
spend all the enormous energy, money and time that 
would be involved in a direct presidential election. In 
a huge country like India with about eighteen crores of 
enfranchised citizens it would be extremely dilficu t to 
provide a suitable electoral machinery to enable such an 
election to be carried out successfully. Besides, a directly 
elected President devoid of any real powers and working 
more or less only as an instrument in ministerial hands 

would be an anomaly. ... , u ii 

It is laid down that as far as practicable, there shall 

be uniformity in the scale of representation of the different 

States at the election of the President. For the purpose 

of securing such uniformity among the States inter se, 

as well as parity between the States as a whole and the 

Union, the following method of calculation in the counting 

of votes has been devised: 

(a) Every elected member of the Legislative Assembly 
of a State shall have as many votes as there arc multiples 
of one thousand in the quotient obtained by dividing the 
population of the State by the total number of the elected 

members of the Assembly. 

< b) If, after taking the said multiples of one thou- 
sand. the remainder is not less than five hundred, then 
the votes of each member referred to in (a) shall Ik* 

further increased by one. 
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( c ) Each elected member of either House of Parlia- 
ment shall have such number of votes as may be obtained 
by dividing the total number of votes assigned to the 
members of the Legislative Assemblies of the States under 
{a) and (b) by the total number of the elected members 
of both Houses of Parliament, fractions exceeding one- 
half being counted as one and other fractions being 
disregarded . 1 

The election of the President shall be held in accord- 
ance with the system of proportional representation by 
means of the single transferable vote and the voting at 


I he following illustrations were given by the Drafting Committee 
to make the point clear. (It should be noted that they refer to a 
‘T Prior to lhc in *Cgration of Bikaner into the Rajasthan Union.). 

(i) I he population of Bombay is 20,848,840. Let us take the 
total number of elected members in the Legislative Assembly of 
Bombay to be 208 (i.c., one member representing one lakh of the 
population) Io obtain the number of votes which each such 
elected member will be entitled to cast at the election of the Presi- 
ent, we have first to divide 20,848,840 (which is the population) 
»y 208 (wduch is the total number of elected members), and then 
to divide the quotient by 1,000. In this case, the quotient is 100,239. 
ihe number of votes which each such member will be entitled to 
<ast will be 100,239/1,000, i.c. 100 (disregarding the remainder 
239 which is less than five hundred). 

.1 , thc P°P l,,ati °n of Bikaner is 1,292,938. Let us take 

the total number of elected members of the Legislature of Bikaner 
to or 130 (i.c. one member representing ten thousand of the 

population) Now, applying the aforesaid process, if we divide 
‘,292,938 (i.c. the population) by 130 (i.c. the total number of 
elected members), the quotient is 9,945. Therefore, the number of 

" ' vhlch cac .h member of the Bikaner Legislature would be 
entitled to cast is 9 ,945/‘,ooo, that is 10 (counting the remainder 

l'' C " ,S prcatcr dian fi vc hundred, as equivalent to 1,000). 

If the total number of votes assigned to the members of the 
Legislatures of the States in accordance with the above calculation 
„ 74.940 and * , ‘c ‘otal number of elected members of both the 
Houses of Parliament be 750, then to obtain the number of votes 
which each member of either House of Parliament will be entitled 

74 So bv - Kn e Th° n °- thC ,v PrC r dCnt ’ WC Sh ° uld haVf ‘ 10 divide 
74^940 b> 750. This gives the figure 99 Sj?, or 100 ( since the 

fraction n ^ *xcceds onc-hnlf and is therefore to be counted as oneh 
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such elections shall be by secret ballot. I he system of 
proportional representation is supposed to give each 
minority group an effective share in political life. It is 
claimed that all shades of political thought can be more 
or less truly reflected under this system because all wastage 
of votes is avoided. 

Qualifications and Disqualifications. No person is 
eligible for election as President unless (a) he is a citizen 
of India, (6) he has completed an age of thirty-five years, 
and ( c ) he is qualified for election as a member of the 
House of the People. A person will not be eligible for 
election as President if he holds any office of profit unde 1 
the Government of India, or under the Government of 
any State or under any local or other authorities subject 
to the control of anv of the State Governments; however, 
a person who is holding the office of the President or 
Vice-President of the Union, Governor or Rajpramukh or 
Uparajpramukh of any State or of a Minister cither in 
the Union or in any State will not be considered to be 
holding an office of profit for the purposes of this 
restriction. The whole idea in laying down such a rule is 
to exclude members of the regular executive services under 
the Government from what after all is predominantly a 
political sphere. The President shall not be a member 
of cither House of Parliament or of a House of the 
Legislature of any State; if a member of any of these 
Legislative Chambers is elected President, he shall be 
deemed to have vacated his scat in that House on the 
date on which he enters upon his office as President. 
Tenure of Office. The President shall hold office for 
a term of five years from the date on which he enters 
upon his office and will continue to hold it until his 
successor enters upon his office. He is also eligible for 
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re-election. Even before his term of office is complete 
the President may resign his office, or may be removed 
from office by impeachment for violation of the Consti- 
tution. The resignation is to be addressed to the Vice- 
President and the latter has to communicate it forthwith 
to the Speaker of the House of the People. 

Salary, Privileges and Oath of Allegiance. The 
President shall not hold any other office of profit. He 
shall be entitled without payment of rent to the use of 
his official residences and shall also be entitled to such 
emoluments, allowances and privileges as will be deter- 
mined by Parliament by law; until Parliament has made 
any such law, he will receive, as provided for by the 
Second Schedule of the Constitution, a salary of Rs 10,000 
per month and also such allowances and other privileges 
;ls were payable to and enjoyed by the Governor-General 

of India immediately before the commencement of the 

# ^ 

Constitution. The emoluments and allowances of the 
President shall not be diminished during his term of office. 
Every President before assuming office must take an 
oath or make an affirmation that he will faithfully execute 
the office of President and will to the best of his ability 
preserve, protect and defend the Constitution and the law 
and that he will devote himself to the service and well- 
being of the people of India. The legal obligations 
imposed by the Constitution arc thus strengthened by a 
great moral obligation. 

Powers Vested in the President. The executive power 
of the Union is vested in the President and is to be exercised 
by him either directly or through officers subordinate to 
him in accordance with the Constitution. The supreme 
command of the Defence Forces of the Union is also 
vested in the President and its exercise will be regulated 
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by law. It is made clear that functions conferred by any 
existing law on the Government of any State or any other 
authority are not considered to be transferred to the 
President nor is Parliament prevented from conferring > 
law functions on authorities other than the President. 
The executive power means power to execute t e »i 
of the State, which in a democracy is expressed through 
popularly elected legislatures. In a modern State e 
business of the executive has very considerably expanded 
owing to the enormous increase in the functions of the 
State It can be conveniently divided into several cate- 
gories. A commentator on the Constitution has compiled 
a list of the various powers that have been invested in 
the President by the Constitution. The following accoun 

is based on that enumeration . 1 , 

,. The Administrative Power. As he is not the real head 

of the executive, like the .American President, he has no 
direct administrative functions to discharge nor has he 
any power of control and supervision over the depart- 
ments of Government as the American President has. The 
various departments of Government are managed by 
responsible Ministers, but the President is the formal head 
of die administration and as such all executive actions 
must be expressed to be taken in the name of the President 
and all contracts and assurances of property made on 
behalf of the Government must be expressed to be made 
bv him. All officers of the Union will be his subordinates 
and he has the right to be informed of all the affairs 
of the Union. The power to appoint and remove the 
following high dignitaries technically vests in him: (1) I he 
Prime Minister of India. (ii) Other Ministers of the 

1 D. D. Basu: Commentary on the Constitution of India, 

pp. 217-70- 
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Union, (iii) The Attorney-General of India, (iv) The 
Comptroller and Auditor-General of India, (v) The 
Judges of the Supreme Court, (vi) Judges of the High 
Courts of the States, (vii) The Governor of a State, 
(viii) An Inter-State Council, (ix) The Union Public 
Service Commission and a Joint Commission for a group 
of States, (x) The Finance Commission, (xi) Election 
Commissioners, (xii) The Special Officer for Scheduled 
Castes and Scheduled Tribes. (xiii) A Commission to 
report on the administration of Scheduled Areas; and a 
Commission to investigate into conditions of backward 
( lasses. ( xiv ) A Commission on languages. 

2. The Military Power. The supreme command of 
the Defence Forces is vested in the President, but the 
exercise of this power is to be regulated by law and it is 
Parliament which has exclusive legislative power in regard 
to the Defence Forces and war and peace. The American 
President s powers as commander are greater, because he 
can assume emergency powers in that capacity. 

3. Diplomatic Power. The power of making laws 
in regard to matters which concern India’s relations with 
foreign States vests in the Legislature. In fact, that body 
is the final authority here as in other spheres. Still the 
initiative in regard to the negotiations of treaties and 
agreements with other countries lies with the Ministers and 
technically with the President though such agreements must 
be submitted to Parliament for its ratification. The Presi- 
dent as the head of the Government represents India in 
international affairs and has the power of appointing 
ambassadors and other diplomatic representatives to foreign 
countries and of receiving similar representatives appointed 

> orcign States to India. The latter will present their 
credentials to him. 
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4. Legislative Power. The President is debarred from 
being a member of any House of the Legislature, but the 
Constitution has expressly laid down that Parliament will 
consist of the President and two Houses. He has many 
powers in relation to the Legislature: for example (a) 
The power to summon, prorogue and dissolve Parliament. 
( b ) The right to give an opening address, (c) The right 
to address and to send messages to Parliament. ( d ) d he 
power to cause certain reports and statements to be 

laid before Parliament, so that Parliament may have 
the opportunity to take action upon them, such as 

(i) the Annual Financial Statement and Supplementary 
Budget, if any, (ii) the report of the Comptroller 
and Auditor-General of India relating to the accounts 
of the Government of India, (iii) the recommendations 
made by the Finance Commission, together with an 
explanatory memorandum of the action taken theieon, 
(iv) the annual report of the Union Public Service 

Commission, explaining the reasons where any advice of 
the Commission has not been accepted, (v) the report 
of the Special Officer for Scheduled Castes and Tribes, 
(vi) the report of the Commission to investigate the 

conditions of the backward classes, with a memorandum 
explaining the action taken thereon, (e) The power to 
sanction the introduction of certain legislative measures: 
e.g. for the alteration of State boundaries; Money Bills: 
Bills involving expenditure; Bills affecting taxation in 
which the States are interested; State Bills imposing restric- 
tions on freedom of trade. (/) The right to assent 
to legislation and the power to veto Union Bills and 
reserved State Bills, (g) The power to legislate by 
Ordinances during recesses of Parliament. Circumstances 
may arise in the country which require immediate 
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legislative action, yet such action may not be possible 
because the Legislature is not in session. The Presi- 
dent, as the head of the State, is, therefore, empowered 
to issue what are described as Ordinances to meet the 
situation. He is of course expected to issue them on the 
advice of his Ministers. The Constitution lays down that 
if at any time, except when both Houses of Parliament arc 
in session, the President is satisfied that circumstances exist 
which render it necessary for him to take immediate action, 
he may promulgate such Ordinances as the circumstances 
appear to him to require; an Ordinance so promulgated 
shall have the same force and effect as an Act of Parlia- 
ment. The Ordinance must be placed before both Houses 
of Parliament and will cease to operate at the expiration of 
six weeks after Parliament has re-assembled or even before 
that period if resolutions disapproving it are passed by both 
the Houses. An Ordinance may be withdrawn at any 
time by the President. An Ordinance can enact only such 
provisions as Parliament has the power to enact. If it 
contains any provision which Parliament would not under 
the Constitution be competent to enact, it shall be void. 
For instance, an Ordinance violating any of the funda- 
mental rights would not be valid. The necessity for the 
promulgation of an Ordinance is to be judged by the 
President and his decision in the matter will not be justici- 
able. Similarly no maximum time-limit has been prescrib- 
ed for the duration of an Ordinance. A period of six 
weeks after the re-assembling of Parliament is mentioned, 
but the re-assembling itself can be postponed up to a period 
of six months. It mav be said that such a violation of the 
spirit of the Constitution on the part of the President is not 
likely. All the same, it must also be remembered that it 
is exactly in times of uncertainty and crisis that the greatest 
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need exists for safeguards against executive action. Even 
a popular Ministry which is not sure of its hold over the 
Legislature at any particular time may be tempted into 
'advising the President to resort to this Ordinance-making 
power and thus circumvent the opinion of Parliament. 

5. Pardoning Power. The President has the power to 
grant full, limited or conditional pardon in connexion with 
any punishment awarded by the law- courts, reprieves 
(stay of execution of a sentence), respites (awarding a 
lesser sentence than what has been pronounced by thc 
ludges), remission of punishment (reduction of the pcnoi 
of a sentence which is being undergone), to remit or com- 
mute the sentence (change to a lighter penalty of a 
different form; for example, from death to transportation ) 
of any person convicted of any offence. 1 his pardoning 
power of the President does not include the power o 
granting amnesty which is generally shown to politico 
offenders and includes within its operation large groups of 
individuals. That power is left to Parliament. 

6. Emergent Power. In cases of grave emergency a, 
in which the security of India or any part of the temtory 
of India is threatened whether by war or by external 
aggression or by internal disturbance, or (6) in which the 
failure of the Constitutional machinery in a State 1. 
reported, or (c) in which the financial stability or credit 
of India or any part of the territory of India is threatened 
the President has the power to issue a Proclamation anc 
to take such steps as he may think necessary to deal with 
the emergency, subject of course to the provisions of the 


Constitution. . . . , , u M 

Such a Proclamation must be laid before each House 

of Parliament; it shall cease to operate at the expiration 

of two months, unless before the expiration of that period 
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it has been approved by resolutions of both Houses of 
Parliament. A Proclamation may also be issued at a time 
when the House of the People is dissolved or the dissolu- 
tion of the House may take place during the period of 
two months without a resolution approving it being passed 
by the House, though such a resolution may have been . 
passed by the Council of States; in such a case it shall 
cease to operate at the expiration of thirty days from the 
date on which the House of the People first sits after its 
reconstitution, unless before that period a resolution 
approving the Proclamation has been passed by the House. 
There is no specific obligation on the President to summon, 
simultaneously with the issue of the Proclamation, a meet- 
ing of the Legislature if it is not in session; nor is there 
any provision making it obligatory on the President to 
order, simultaneously with the issue of the Proclamation, 
fresh elections if the House has been already dissolved. 
If the President is determined to defy the spirit of the 
Constitution and to behave in an autocratic manner with- 
out violating the letter of the Constitution it will be possible 
for him to rule by Proclamation for a period of two months 
if the House of the People docs not stand dissolved, and 
for a period of six months if it has been dissolved. Such 
a contingency is too ominous to contemplate in the normal 
course of a nation’s history. If it ever arises it will be 
strong evidence of a prostration of the democratic forces. 
But in a vigilant democracy no President would dare 
take such despotic action. Critics, however, have pointed 
out that it would have been much better if no such 
loophole had been allowed to remain in the Constitution. 
Dictators have managed to exploit precisely such vulnerable 
weaknesses and to destroy democracy by apparently demo- 
cratic weapons. 
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7. Miscellaneous Powers. As the head of the Executive 
the President has been given what may be described as the 
rule-making power; this is necessary in order to enable 
the machinery of Government to move systematically and 
to avoid a deadlock for want of specific provisions. 1 hus 
he can make rules about the procedure with respect to 
joint sittings of the two Houses of Parliament, rules for the 
convenient transaction of business by the Ministcis, rues 
as to how orders and instruments made in his name shall 
be authenticated, rules determining the number of members 
of the Union Public Service Commission, their tenure and 

conditions of service, and so on. 

The President has been given power in some cases to 

take action till Parliament passes any law in regard to 
such matters as, for example, sanc tioning grants-, n-a.d to 
the States which are in need of assistance, the percentage 
of income-tax proceeds to be assigned to anti dotnbuted 
among the States, or making rules for regulating the 
recruitment and conditions of service of persons semng the 
Union. He also has the power to refer any question o 
public importance for the opinion of the Supreme Court. 
He can also delegate his power to officers subordinate to 
him so that in every case it is not necessary that he should 

act personally. „ • 1 

It must be noted that all these powers of the President 

have to be exercised by him ‘in accordance with the 
Constitution It is argued that these words arc specifi- 
cally put in in order to make him a constitutional ruler. 
The oath that he is called upon to take also imposes a 
moral duty on him to ‘ preserve, protect and defend the 

Constitution 

This long list of powers that arc vested by the Consti- 
tution in the President appears, indeed, to be very formid- 
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able, and to a superficial observer who has not grasped 
the essence of the parliamentary system of government 
such concentration of authority in one person may appear 
not only to be undemocratic but dangerous. It is, there- 
fore, necessary again to emphasize that practically every 
one of these powers is intended and expected to be exer- 
cised in reality by the Cabinet which is responsible to the 
Legislature for the proper working of the administrative 
machine. The vesting of such powers in one person who, 
for all practical purposes, may be described as the head 
of the State is considered to be very desirable in order to 
enable quick and immediate action to be taken whenever 
it is necessary to do so, and also to enable small gaps in 
the operational machinery to be simply and adequately 
filled in. 

It is necessary to make provision in any Constitution 
to remove the head of the State for grave breaches of the 
Constitution and crimes against the State. Even an elected 
President in a democracy may at times fall a prey to 
human frailty and behave in a manner which is 
entirely at variance with, and antagonistic to, the funda- 
mental principles on which the State is founded. It is 
true that such occasions will be very rare, but if and when 

thev unfortunatelv arise effective action must be taken to 
• • 

meet them properly. A special procedure, more difficult 
and elaborate than the ordinary procedue, must be laid 
down for taking penal action against the highest dignitary 
of the State. It must ensure that the fullest opportunity 
is given to him to vindicate his position and, further, that 
his guilt is proved to the satisfaction of an overwhelmingly 
large number of elected legislators who are his political 
associates and colleagues irrespective of party affiliations. 
Provision has been made in the Indian Constitution for 
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the impeachment of the President under exceptional 
circumstances when it is felt that his actions and attitude 
have been such that they amount to a violation of the 
Constitution. 

The following procedure is laid down for that purpose: 
Either House of Parliament may prefer the charge against 
the President; the proposal to prefer such a charge must 
be contained in a resolution signed by not less than one- 
fourth of the total number of members of the House and 
is moved after at least fourteen days’ notice in writing; 
such a resolution must be passed by a majority of not less 
than two-thirds of the total membership of the House. 

When a charge has been so preferred by either House 
of Parliament, the other House shall investigate the charge, 
or cause the charge to be investigated, and the President 
shall have the right to appear and to be represented at 
such investigations. The House is thus empowered to 
delegate the work of investigation to a Court or a Tribunal 
appointed by itself for that purpose. The result of such 
investigation will prove useful in enabling the House to 
come to its own conclusions. 

If after the investigation and as a result of it the resolu- 
tion is passed by the House by which the charge was 
investigated or caused to be investigated, declaring that 
the charge preferred against the President has been sustain- 
ed, such a resolution shall have the effect of removing the 
President from his office as from the date on which the 
resolution is so passed; a majority of not less than two- 
thirds of the total membership of the House being required 
for the passing of such a resolution. 

It will thus be seen that impeachment will be a semi- 
judicial and a semi-political process. The decision in the 
matter will be taken by a majority of the votes of the 
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Legislature as they arc taken on any other resolution, the 
only difference being that the majority requisite for this 
particular purpose will be much larger. However, the 
requirements of natural justice will be satisfied by the 
accused person being given the right to be heard and by 
the investigation being held in all probability by a body 
of competent judges who may be nominated to the special 
tribunal. 

Vacancy in the Office. An election to fill a vacancy 
caused by the expiration of the term of office of the Presi- 
dent must be completed before the expiration of the term. 
If a vacancy has been caused by the death, resignation 
or removal of the President, the election will be held as 
soon as possible after the date of the occurrence of the 
vacancy and in no case later than six months after it. 
The person elected to fill such a vacancy shall be entitled 
to hold office for the full term of five years from the date 
on which he enters upon his office. 

1 ; , lection of the Vice-President. The Constitution 
provides for the appointment of a Vice-President and he 
is the highest dignitary in the State after the President. 
He is to be elected by the members of both Houses of 
Parliament assembled at a joint meeting: voting will be in 
accordance with the system of proportional representation 
by means of the single transferable vote and the voting 
shall be bv secret ballot. 

No person shall be eligible for election as Vice-President 
unless he (a) is a citizen of India, (b) has completed the 
age of thirty-five years and (c) is qualified for election 
as a member of the Council of States. A person shall not 
be eligible for election as Vice-President if he holds any 
office of profit under the Government of India or Govern- 
ment of any State, or under anv local or other authority 

/ « 4 
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subject to the control of any of the State Governments. A 
person holding the office of President or Vice-President 
of the Union, of Governor or Rajpramukh or Uparaj- 
prannikh of any State or being a Minister of the Union 
or of any State will not be considered to hold any office of 
profit for tliis purpose. 

The Vice-President shall not be a member of either 
House of Parliament or of a House of the Legislature of 
any State, and if a member of any of these Legislatures is 
elected Vice-President he shall be deemed to have vacated 
his seal in that House on the date on which he enters 
upon his office as Vice-President. 

The term of office of the Vice-President \n ill be five 
vears and he shall continue to hold office until his successor 
enters upon his office. He may resign his office earlier; 
he mav also be removed from office by a resolution 
of the Council of States passed by a majority of all the 
then members of the Council and agreed to by the House 
of the People; but no such resolution shall be moved 
unless at least fourteen days’ notice has been given of the 
intention to move the resolution. There will thus be no 
procedure of impeachment or investigation, and the voting 
in the House of the People will be by a simple majority. 
Chairman of the Council of States. The Vice- 
President shall be ex offirio Chairman of the Council of 
States and shall not hold any other office of profit. 
If the office of the President falls vacant by reason of 
his death, resignation or removal or otherwise, the Vice- 
President shall act as the President until the date on which 
a new President elected to fill such a vacancy enters upon 
his office. When the President is unable to discharge his 
functions owing to absence, illness or any other cause, the 
Vice-President shall discharge his functions until the date 
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on which the President resumes his duties. 

Whenever the Vice-President acts as the President and 
discharges his functions, he will have all the powers and 
immunities of the President and will be entitled to the 
same emoluments, allowances and privileges or to such as 
may be prescribed by Parliament by law. 

The election to fill a vacancy caused by the expiration 
of the term of office of the Vice-President must be com- 
pleted before the expiration of the term. If a vacancy 
has been caused by the death, resignation or removal of 
the Vice-President, the election shall be held as soon as 
possible after the date of the occurrence of the vacancy 
and in no case later than six months after it. The person 
elected to fill such a vacancy shall be entitled to hold office 
for the full term of five years from the date on which he 
enters upon his office. 

Like the President, the Vice-President is also called upon 
before entering upon his office to take an oath or make 
an affirmation of allegiance to the Constitution of India. 

A contingency may arise, though it will be very rare, 
when the office of President and also of Vice-President 
arc vacant at the same time. There will, therefore, 
be a serious gap in the administrative machine. Parliament 
has been empowered to make such provision as it thinks 
fit for the discharge of the functions of the President in 
a contingency of this type. 

All doubts and disputes arising out of or in connexion 
with the election of a President or a Vice-President shall 
be inquired into and decided by the Supreme Court and 
the decision of the Court shall be final. Parliament has 
been given the power to regulate by law any matter 
relating to, or connected with, the election of the President 
or Vice-President. 
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THE UNION EXECUTIVE: 

THE COUNCIL OF MINISTERS OR CABINET 

Importance of the Cabinet. I he Council of Ministers 
or the Cabinet is the most important part of the govern- 
mental machinery in the parliamentary form of dcmociac). 
The burden and the responsibility of carrying on all acti- 
vities connected with the existence of the State and with 
its dynamic functioning in accordance with the ideals 
which it has prescribed for itself is placed on the shoulders 
of this unique body. It is expected to give the lead to 
the country in the different phases of orgamzed political 
and social life, and to help in building up thoughts and 
ideologies which will ultimately bring about all those 
improvements and reforms in the social structure which 
will eliminate the inequalities and iniquities of an unfair 
social arrangement. It is the Cabinet which must take 
the initiative in suggesting concrete methods for the 
purpose of implementing those objectives which have 
received the intelligent approval of the community and 
the realization of which will result in a silent but profound 
transformation of the social and the economic older. It 
may be said that the parliamentary system has the distinc- 
tive merit of making it possible to bring about a revolu- 
tion by the peaceful evolutionary process and that such a 
difficult achievement is one of the excellences of parlia- 
mentary democracy. The violence of the shocks that may 
bc inevitably administered in the process of a vigorous 
alteration of the existing order, and which are always 
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implied in a revolution, are cushioned and absorbed in the 
operation of the svstem of political responsibility in which 
the decisive part is played by the Council of Ministers. 
The principles of the formation of that Council and its 
working were crystallized in England and have now been 
accepted in all the countries which have chosen to adopt 
the British model. 

Method of Appointment. 1'hc Indian Constitution has 
expressly stated that there shall be a Council of Ministers 
with the Prime Minister as the head to aid and advise the 
President in the exercise of his functions. Legally speak- 
ing, the Prime Minister is to be appointed by the President, 
and the other Ministers are to be appointed b\ the Presi- 
dent on the advice of the Prime Minister. In actual 
practice, however, this power of appointment cannot be 
exercised by the President in his own free will and un- 
fettered discretion. It may be repeated again that the 
s\stcm of parliamentary government works as much by 
usage and conventions as In the letter of the law; and in 
the carle formative stages of India's parliamentary demo- 
( race it will be a vital necessity to lay down appropriate 
precedents and practices so as to conform to all the require- 
ments of that form of government. Even the letter of the 
law cannot be interpreted in a purely literal or legalistic 
sense. It will have to be understood in the context of 
the essentials of the parliamentary system. A logically 
connected chain has to be visualized in this connexion. 

I he -citizens of the country, that is all the adult 
population, men and women, elect the Legislature which 
thus can be taken to reflect popular opinion and 
sentiment for the time being. Leaders of the Legisla- 
ture. having the confidence of a large majority of the 
members, are entrusted with the responsibilities of earning 
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on the work of government which will include the twofold 
duty of laying down policies and controlling and dircc ting 
the administrative machinery. As long as their actions arc 
in consonance with the wishes of the majority of the Legis- 
lature and supported by them, so long can they be said 
to be ruling with the support of the will of the people, and 
in this way democracy will manifest itself and assert its 

authoritv. 1 , 

In the context of this fundamental theory- the I resident s 

power of appointing the Prime Minister will inevitably be 
reduced to a formality. He must select only such a man 
as will be able to command a majority of votes in the 
Legislature. \ What happens in actual practice is this. 
Elections to Parliament are contested by several political 
parties, each of which has its programme and a so its 
elected leader. Each party tries to persuade the electors 
to vote for its candidates and its programme. After the 
results of the election are known it may be found that a 
particular party has secured a majority of the total number 
of scats or, failing that, the largest number of seats in the 
House The President must then invite the leader of that 
party to become the Prime Minister and to form Ins 
Ministry. There is practically no choice left to him. I he 
Prime Minister is thus in fact given by the country to the 
President and, though nominally appointed by the latter, 
he really owes his elevated office to the will of the electo- 
rate. Anv attempt on the part of the President to set 
aside a leader who commands the confidence of the legis- 
lature and to appoint another man in his place will lead 
to disastrous results because such a Ministry will not be 
allowed to function by Parliament, and a grave constitu- 
tional crisis will be precipitated. Only on occasions on 
which no one political party has been able to secure a 
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clear majority of scats in the Legislature, and when a 
coalition Ministry seems inevitable, can the President have 
an opportunity of exercising a certain amount of discretion 
in selecting the man to be the Prime Minister. But even 
here the ultimate criterion will have to be not his personal 
likes and dislikes but ensuring the stability of government 
by a suitable combination of parties. 

In regard to other Ministers, the Constitution is quite 
clear. They have to be appointed by the President on the 
advice of the Prime Minister and it will not, therefore, be 
within his rights to refuse to appoint a man whose name 
has been recommended by the leader of the party which 
has come into power. In England this method of appoint- 
ment is not specified by law; it has grown with the growth 
of the parliamentary system and is now adopted by means 
of an unassailable convention. In India it has been rightly 
incorporated as a part of the Constitution so that no ambi- 
guity can exist in regard to this important matter. 
Qualifications of a Minister. The only qualification 
that is laid down for holding the office of a Minister is 
that the person who holds it must be a member of the 
Legislature. If the person who is appointed a Minister is 
not a member of either House of Parliament at the time 
of his appointment, lie must subsequently become one 
within a period of six months; otherwise he shall cease to 
hold the office at the expiration of that period. There 
is no insistence on any particular academic standard or 
on the possession of wealth or of social status and consi- 
derations of that kind. Membership of the Legislature 
primarily implies at least that amount of popularity with 
the electors which would secure for a candidate their 
support and confidence. It is true that good education, 
wealth, social status and family connexions may prove to 
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be very helpful factors in the achievement of tins popu- 
larity, but thcv cannot be considered to be indispensable. 
Active participation in public life, a capacity for rendering 
public service and organizing public opinion, and a repu- 
tation for sincerity of purpose and character are qualities 
which go a long way in raising a man m the estimation 
of his fellow citizens and in acquiring for him the statu, 
of leadership. Many of the labour leaders who have 
become members of the British Cabinet have not had the 
benefit of university education at all; born of parent 
who were actual labourers serving in low positions, the 
eminent persons have been self-made men fighting again < 
poverty and very adverse circumstances. Their constru 
live abilities were displayed in building trade : unions 1 an 

similar organizations of labour, and t icy na ‘ 

be looked upon by their comrades as men of outstanding 

calibre and merit who could be trusted to them and 

solve their problems. It cannot be denied that a Minis 
tership is a difficult job and requires for the fulfilment 
of all its responsibilities a special aptitude, knowledge, 
experience and strenuous industry. But, it ,s essentially a 
job for the politician rather than the scholar, and a zc 
for public life coupled with a capacity o appeal to the 
popular mind and imagination are essential requisites for 

its successful execution. «■ _„ n 

Tenure of Office. No particular tenure of office 1 can 

be prescribed for Ministers in the system of P» rl,ament “- 
government. They continue to be in office as long as they 
~ rc able to enjoy the confidence of the Legislature \%hic 

represents *the people. The term of the Legislature is how- 
ever, fixed by the Constitution; in India it is laid down 
that the House of the People shall have a tenure of five 
years, though it may be dissolved earlier: the Council of 
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States is a permanent body, not subject to dissolution, 
one-third of the members retiring every two years. 
A Ministry which has the confidence of the House can 
continue to be in office for a maximum period of five 
>cars at a stretch; if in the new elections that take place 
after the dissolution of the House the same party is able 
to secure a majority, the same Ministry will naturally be 
icturncd to power, though perhaps with changes in its 
personnel that may be dictated by the exigencies of the 
situation*/ On the other hand, on exceptional occasions, it 
may also happen that within a comparatively short period 
of its assumption of office, and in spite of the support of 
the majority of the Legislature that it initially commanded, 
unexpected differences of a serious nature may arise 
between the Ministers and their followers in the legislative 
chamber. It may not be found possible to reconcile them 
a,u l th c Ministers will then have to tender their resigna- 
tions even before the period of five wars. 


Salaries and Allowances. The salaries and allowances 
of Ministers shall be such as Parliament mav from time 
to time determine by law: and until Parliament has passed 
such a law they will be paid the same salary and allowances 
as were payable to the holders of the office in the Dominion 
of India before the commencement of the Constitution. 

hey are not charged upon the revenues of India and 
have to lx: voted by Parliament every year for individual 
Ministers at the time of the passing of the Budget. This 
procedure automatically gives an opportunity to the House 
of the People to discuss the working of ministerial depart- 
ments and express their dissatisfaction with, or disapproval 
of, any particular action taken by Minister, or of their 
general policy. A cut motion in the salarv if pressed to 
a division, and carried by majority, will be' interpreted as 
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a vote of censure upon the Minister and will in all likeli- 
hood lead to the resignation of the whole Cabinet. ■ ' 

a contingency is, however, very remote, because in the 
normal working of parliamentary democracy Ministers will 
be very sensitive to the fluctuations of public opinion and 
will be quick to bring about the necessary adjustmen 
between their own considered views and the trend 
popular thought. They cannot allow matters to rift to 
such a climax that they find themselves sudden con 
fronted with the necessity of an abrupt withdrawal from 
the political scene because of the discos cry • 
unbridgeable gulf has developed between them and 

followers who have won the elections. 

Collective responsibility is an integral part and th :vc 
sou. of parliamentary government and .1 ha. been specif 
rally mentioned in the Constitution. u P f f 

gradually evolved and established m « 

X country r m ^ of an a„ inviolable convention. 
Co. ect ve responsibility means that all Ministers are pint, 
and collectively responsible for w ha, every one of jf.cn 
does or does no, do. The work of government ,s ndee 
divided into different departments and they are alloca, 

,0 individual Minister, who have ,0 00k after he, 

administration, but, to Parliament and ,0 the peoph o 
the country the Ministry is an md.vis.ble whole an 
answerable, as a body, for the act.ons and polices sh e 
n ,av have been taken in individual departments. If the 
a. tion of any one of the Ministers becomes the target of 
severe parliamentary criticism and censure. .1 will not be 
only that particular Minister who will tender h.s resigna- 
,ion but the whole Ministry, including the Prune M.n.stc , 
will resign. In short, in parliamentary democracy Mini- 
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tcrs led by their leader, the Prime Minister, come into 
office together, continue to be and work in office together, 
and, when the occasion arises, also go out of office together. 
This system ensures the solidarity of the Ministry and the 
creation of a strong Government which is so essential for 
the proper conduct of the affaire of the State. 
Government by Party. In modern times, government 
)v party has come to be almost universally accepted as a 
normal and necessary feature of political life in democra- 
cies. Yet, the very basis and philosophy which underlie 
this system give food for serious thought. The point can- 
not be discussed here at any considerable length, but it 
may be asked whether what is interpreted as the normal 
duty of the Opposition, namely, to oppose practically every 
measure that is initiated and sponsored by the Government, 
merely because it is initiated and sponsored by them, does 
not involve a huge waste of the nation’s time, talent, energy 
and money. Does it not tend to create a sense of unreality 
and even irresponsibility in the political atmosphere of the 
country. Is it cither a natural or a healthy position that 
those who are not in office must on that account necessarily 
find themselves, both psychologically and physically, in the 
role of the Opposition? A sense of helplessness and frustra- 
tion is naturally engendered in the mind of that section 
of the community which holds views different from the 
\ lews held by the majority when it gets the unpleasant 
experience that Parliament, regimented by party discipline 
and loyally obeying the commands of party whips, is not 
a body open to argument, persuasion or correction. Is it 
<ca lly in the best interests of the nation that such an 
undercurrent of dissatisfaction should always be present 
o affect if not to distort, its political life? It may often 
found that the minority actually consists of fairly large 
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numbers and of intelligent and seasoned men nn hose 
opinions are entitled to consideration and respect. 

However, in spite of these blemishes and shortcomings 
in the system of government by party, it seems to have 
been proved by experience that there is no other bcttci 
alternative. Government on a purely non-party basis 
may turn out to be no Government at all or it may 
deteriorate into the intolerant dictatorship of one parts. 
Whatever it may be, the party system has definitely made 
its appearance in Indian polity and how exactly it ssill 
be shaped in the future it is difficult to tell. Political life 
is as much a product of traditions as of lasv. In a countis 
like England the role played by the Opposition in the 
government of the country is considered to be so important 
that the Leader of the Opposition is paid a regular salary 
from the public exchequer. 

Collective Responsibility. The proper svorking of the 
principle of collective responsibility presupposes the exist- 
ence of efficiently organized political parties, each with its 
own distinctive programme and ideology. A Cabinet 
consisting of several Ministers and called upon to work 
on the principle that all stand by one and one stands by 
all must necessarily be composed of persons who hold, 
broadly speaking, similar views, have more or less the 
same outlook on life and owe allegiance to the same ideals. 
Unless they are possessed of the same sympathies and 
feel attracted to each other by kindred ways of feeling 
and thought, they cannot as a body come to develop that 
homogeneity which alone can make collective action 
possible in all situations. That is why in actual practice 
the Cabinet consists of persons who arc members of the 
same predominant political party in the Legislature, pledg- 
ed to carrv out the same programme under the leadership 
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of the same leader. 

Exceptional Situation in India after the Advent of 
Independence. Sometimes in exceptional circumstances 
arising out of a pregnant and momentous chapter in the 
otherwise peaceful routine of national life, or created by 
the dismal shadow of a grave national emergency, the 
Prime Minister mav invite leaders of other parties to join 

0 

the Government; he may also invite other eminent men 
who have no party affiliations but whose experience, learn- 
ing and ability would be an asset in the running of the 
administration. Such a liberal altitude on the part of 
the Prime Minister would give him the scope for a wide 
choice in picking up talent wherever available to be 
utilized in the service of the national cause. It would 
make his Ministry remarkably broad-based and create a 

0 * 

feeling of general confidence in the country. 

During the last few months of 1946 when independence 
was expected and during the first few years after its actual 
achievement in 1947, India naturally passed through an 
extraordinary psychological upheaval because in many 
respects such an event, combining freedom, political unit) 
on a nation-wide scale and democracy, was unparalleled 
in the long history of the country. There was the thrill 
of the joy of liberation and of very alluring hopes and 
dreams of a happy future devoid of the glaring miseries 
of life. A great party organization had already been in 
existence for more than two generations and the victory 
that came to be associated with its leadership and activity 
in the battle for freedom gave to its leaders enormous 
prestige and popularity throughout the country. The 
Indian National Congress swept the polls in the elections 
of u)4<> and the party was called upon to shoulder the 
responsibility of government. The problems that now 
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faced it were entirely different from those which it had 
been accustomed to handle during the period of the struggle 
for freedom. The primary needs of the ordinary man and 
woman throughout the country in respect of food, clothing, 
shelter, health and education had to be adequately satisfied 
in the shortest possible period of time. 1 he defence of 
the infant Slate had to be effectively organized; plans for 
a rapid economic development, both industrial and agri- 
cultural, had to be visualized and undertaken on a grand 
scale; all this required qualities of constructive statesman- 
ship and rich administrative experience which in the 
sterile atmosphere of political dependence during the days 
of British rule could not abundantly grow in the country. 

The Congress, therefore, decided to include in its Ministry 
in the Central Government persons who were not pre- 
viously within its fold, and even men who had been its 
severe critics. The attempt was to establish what may be 
described as a Ministry of all talents though it could not 
be described exactly as a coalition. It was acclaimed 
wise step which would foster a sense of national solidarity 
and prevent an unnecessary dissipation of energy and 
distraction of attention that is involved in an indiscrimi- 
nate opposition. Experience, however, confirmed the truth 
that the working of responsible government with its 
emphasis on the principle of collective responsibility is not 
easy if there happen to be serious differences inside the 
Cabinet in ideas, perceptions, approaches to problems and 
suggestions made for their solutions among the different 
members. Ministers like Dr Shyama Prasad Mookcrjcc, 
Shri K. C. Ncogy and Dr John Matthai in spite of their 
personal regard for the Prime Minister felt it constitu- 
tionally correct to leave the Ministry, in view of the 
fundamental conflict in* outlook and approach that was 
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revealed to exist between them and the Prime Minister 
and other colleagues on certain important issues. The 
effective conduct of government requires a unity among 
those who are charged with the duty of conducting it. 
There may be clear currents of thought existing in the 
country. They may occasionally find eloquent expression, 
but such undefined and unorganized currents cannot by 
themselves create that strength which is necessary' for 
operating the governmental machinery. A political party 
supplies the attraction and the strong bond which brings 
together men of the same persuasion, and continuously 
keeps them united. 

Coalition Governments in National Emergencies. 
In times of great national peril when the very existence 
of the country is endangered by the threat of war or by 
^ war which has actually broken out, party differences arc 
naturally suspended. Every citizen is tuned up to attain 
only one ideal, namely, victory to the nation and its 
survival at all costs. Political hostilities are completely 
stilled in the face of dark calamities; a spirit of self- 
eflaccment and discipline is manifest in all ranks of 
leadership and coalition Governments are formed in order 
’to enable the nation to tide over the emergency. That is 
how leaders of the Labour party, such as Mr Attlee, 
agreed to work under a sworn opponent of socialism, 
Mr Churchill, during the Second World War. Political 
life returns to normal as soon as the emergency is over; 
the coalitions arc dissolved and ’ parties resume their 
peaceful warfare in the political life of the country. 
Importance of the Office of Prime Minister. In 
the parliamentary system the office of Prime Minister is 
of the greatest importance. He has been described as the 
keystone of the Cabinet arch. It is he who supplies the 
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connecting personal link to all the Ministers, gives rulings 
on occasions of disputes, operates as a co-ordinating force 
for different governmental activities and supplies that 
unifying influence which preserves the administrative 
system from contradictions and chaos. No Government 
can operate and thrive without an active chief. In 
England, when the King lost his powers as an active ruler 
the gap inevitably came to be filled in by the emergence 
of the office of Prime Minister. In India also, because 
the President is expected to be purely a formal and nominal 
ruler, the real initiative and authority in respect of the 
work of governance automatically devolve upon the leader 
of the Ministry, that is, the Prime Minister. It is he who 
presides over Cabinet meetings and suggests the distribu- 
tion of portfolios amongst his colleagues. It is he who 
keeps a general supervision over the working of every 
important matter connected with the operation of the 
departments. If he happens to be a man of high intelli- 
gence, long experience, assertive temperament and a strong 
will, the influence of his personality will be felt in all 
aspects of the administration. It is even said that as long 
as he retains the confidence of his party and as long as 
his party retains the confidence of Parliament and the 
country, the amount of power and prestige that the Prime 
Minister enjoys is not surpassed even by the American 
President; because it is possible in the case of the American 
President that, not being a leader of the Legislature, he 
may be actually hampered in his work by a hostile Con- 
gress if the opposition party has won congressional elections. 
That cannot happen in the case of the Prime Minister 
because he combines in himself executive, legislative and 
national leadership. 

Thf Portfolio System. The operation of collective 
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responsibility is facilitated by the institution of what is 
known as the portfolio system in the working of the 
Cabinet. The work of administration of any department 
can be naturally divided into two categories. First, there 
arc certain matters of routine and minor detail which may 
require the attention of the head of the department, but 
which arc not important enough to be brought before the 
whole Council of Ministers. In the portfolio system, such 
matters are disposed of by the Minister in charge of the 
department in his individual discretion and judgement, 
though his action is taken in the name of the Government, 
and responsibility for that action is shared by all his col- 
leagues. Secondly, there are important questions of prin- 
ciple and policy affecting every department. The Minister 
in charge may formulate his own scheme of reform and 
propose certain measures and innovations, but in such 
matters he cannot take any decision or action without 
prior consultation with and approval of the Prime Minister, 
and very often of the Cabinet. All important issues have 
to be submitted to and thrashed out by the whole body of 
Ministers. There is a free exchange of ideas amongst its 
members. Criticisms may be made and modifications 
suggested and ultimately the scheme emerges in a form 
which is acceptable to all. Then it becomes the combined 
obligation of the whole Ministry which is bound to stand 
or fall by it as a body. 

Serious Differences among Ministers. In this system, 
which matters are to be considered as minor and which 
arc to be considered as major is left to be judged by the 
common sense of a Minister. There can be no hard and 
fast rule to bind him in this respect, because every issue 
will have to be judged on its own merits and in the context 
of the circumstances in which it arises. Difference of 


THE COUNCIL OF MINISTERS OR CABINET 2 93 

opinion may arise about the Minister’s interpretations, but 
usually it will not be difficult to remove them, because 
there is the affinity of a common party tie. Similarly on 
questions of principle, as the Cabinet is constituted b\ 
persons who are politically alike, serious cleavage of 
opinion is not very probable. 1 here may be variations in 
the degree of emphasis, but they can be easily reconciled. 
However, the system does involve a very delicately balanced 
equipoise which may at times get disturbed and upset b> 
honest miscalculations or honest differences. On excep- 
tional occasions it may happen that a Minister cannot 
agree with the views of his colleagues or his colleagues 
may find it impossible to tolerate his notions and behaviour. 
He then has to resign his office and leave the Government 
with which he cannot work in harmony. The Prime 
Minister, if need be, can demand his resignation. 'I he 
basic principle is that no violently discordant clement can 
be tolerated in the innermost Council of the State which is 
charged with the responsibility of carrying on government. 
Sometimes on account of political immaturity and failure 
to grasp the spirit of the working of parliamentary govern- 
ment, an individual Minister may refuse to resign even 
when called upon to do so by the Prime Minister. He 
can then be dismissed by the President; but instead of 
resorting to this extreme step the constitutional practice 
that is often adopted is for the Prime Minister to tender 
the resignation of the whole Ministry including the recal- 
citrant Minister and then to form a new Ministry with 
all the same Ministers except the person from whom 
resignation was demanded. It is a clearly accepted prin- 
ciple that the Prime Minister has the power not merely to 
resign his office individually, but to tender the resignation 
of the whole Ministry irrespective of the inclinations of 
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the individual Ministers. 

Concentration of Power in the Cabinet, lhe 
Parliamentary Committee on the Machinery of Govern- 
ment (1918) described the main functions of a modem 
British Cabinet as being threefold: ‘ (a) The final deter- 
mination of the policy to be submitted to Parliament; 

(b) the supreme control of the national executive in 
accordance with the policy prescribed by Parliament; and 

( c ) the continuous co-ordination and delimitation of the 
interests of the several departments.’ Even in parlia- 
mentary democracy it is not Parliament which actually 
carries on the day-to-day work of government nor is it 
possible, or desirable, that it should do so. A legislative 
chamber consisting of a large number of members is not 
a competent instrument for strong executive action. But 
it can exercise a constant and vigilant control over the 
operations of that body in which is vested the ultimate 
direction of executive affairs. Parliament is fully em- 
powered to exercise such a control in various ways. 

It mav be noted that with the growth of strong party 
organizations, the Cabinet has acquired in practice a very 
considerable influence, if not authority, over the Legis- 
lature. The party machinery imposes a strict discipline 
and solidarity amongst the members of the party and it 
is very difficult for the voice of dissident minorities within 
it to be effectively heard. As long as there is a strong 
party majority supporting the Cabinet it can assume 
almost dictatorial powers even against Parliament and a 
modern writer has gone to the length of describing this 
situation as a ‘ New Despotism All initiative in respect 
of legislation has come to lie with the Cabinet. The time 
and programme of the work of the Legislature is fixed in 
accordance with its convenience; it can even secure a 
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dissolution of the Legislature. There is no doubt that 
the blending of executive and legislative powers makes 
the position of the Cabinet and the Prime Minister 
extremely formidable. But it is also true that they c an 
continue to be in the enjoyment of such an exceptional 
position only as long as the majority is willing to support 
them. As soon as the majority feels inclined to get nd 
of the ‘ despotism ’ it can successfully use the weapon of 
its voting strength to dislodge the Ministry. It is pre- 
cisely in this process that the main principle of democracy 
is clearly exemplified. 

The President must bf. kept informed about 
Ministers’ Actions. The President has to make rules 
for the more convenient transaction of the business of the 
Government of India and for the allocation of portfolios 
to Ministers. He has, of course, no right to be present at 
Cabinet meetings or to preside over them. The alloca- 
tion of portfolios is in actual practice effected by the 
Prime Minister. However, this rule-making power enables 
the President to be in close touch with the affairs of the 
Government and the work of the Ministry. 

It shall be the duty of the Prime Minister ( a ) to com- 
municate to the President all decisions of the Council of 
Ministers relating to the administration of the affairs of 
the Union and proposals for legislation; ( b ) to furnish 
such information relating to the administration of the 
affairs of the Union and proposals for legislation as the 
President may call for; and (c) if the President so 
requires, to submit for the consideration of the Council 
of Ministers any matter on which a decision has been 
taken by a Minister but which has not been considered by 
the Council. This is a necessary provision because even 
a formal head of the State, because he is the head, ought 
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to have the fullest information about the way in which 
the administrative machine is functioning. In England 
all resolutions of the Cabinet together with the fullest 
information on all important points are communicated 
to the Sovereign and the same practice is adopted for 
India. After all, even a constitutional President has a 
duty to perform. He contributes a stabilizing influence 
to the State and advice coming from a man of such wide 
experience, exalted status and impartiality should prove 
very valuable to the Ministry though it may not bind 
it in any way. If the President finds that a decision 
in regard to an administrative matter concerning his 
department has been taken by an individual Minister 
without prior consultation with the Cabinet, the President 
has been given the power to refer that question for the 
consideration of the Cabinet. It was felt that such a 
power given to the President would amount to a breach 
of the privilege of the Cabinet to hold its own delibera- 
tions by itself, but it was pointed out that, in practice, 
such a power would actually be helpful in consolidating 
the principle of collective responsibility without adding in 
any way to the authority of the President or impairing 
the powers at.d position of the Prime Minister or of 
the Cabinet. 
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THE UNION LEGISLATURE: 
THE COUNCIL OF STATES (OR 

RAJYA SABHA) 


Indian Legislatures not fully Representative till 
the Act of 1935* The importance of the Legislature in 
modern democracy and particularly in democracy of the 
parliamentary type has already been explained. 1 The 
growth in the representative character of the legislative 
chambers consequent on an increase in the number of 
their members and the introduction of adult franchise, 
and the growth in their powers have been identical with 
the advance of the democratic ideal and synchronous 
with the steady expansion of the democratic process in all 
directions. Before the Act of 1935, Legislatures in India 
did not satisfy those normal standards, the observance of 
which is necessary to give a representative character to a 
law-making body, nor were they endowed with that 
substance of powers which would have made them a real 
force in the country. Till the Montford Reforms thc> 
were merely small consultative bodies established more 
for the convenience of the rulers than of the ruled and 
functioning in a very limited measure and in a very 
limited sphere. After the introduction of provincial auto- 
nomy by the Act of 1935 the structure of the provincial 
Legislatures did undergo a great change, but the federal 
Legislatures contemplated by that Act were of a retrograde 
character. The lower chamber, which as a popular body 

l Pt. II, ch. 9. 
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ought to be elected directly by the people, was under that 
arrangement to be elected indirectly by the provincial 
Legislatures voting in communal compartments; and the 
upper chamber was to be an assemblage of members partly 
nominated by the Government, partly nominated by the 
autocratic rulers of Indian States and partly elected by 
very narrow constituencies based on high property quali- 
fications. It would have been a formidable congregation 
of all the reactionary vested interests in the country and 
a great impediment to national progress. 

Parliament in the New Constitution. In the Con- 
stitution of the Republic of India the structure of the 
Legislatures, the method of their election and the powers 
with which they are invested are prescribed in accordance 
with the canons of a democratic polity. Theoretically 
speaking, the bicameral system may or may not be abso- 
lutely essential in a unitary State though there is practi- 
cally no important State in which it does not exist; but 
it is considered to be absolutely essential in a federation 
because it enables the constituent units to be represented 
its units in the federal legislative structure. The Federa- 
tion of India has, therefore, two chambers; the Consti- 
tution has provided that there shall be a Parliament for 
the Union consisting of the President and two Houses, to 
be known respectively as the Council of States and the 
House of the People. The President’s position is peculiar. 
He is debarred from being a member of either of the 
two Houses and has himself been given an institutional 
status by being made an integral part of the Legislature. 
The study of any legislative chamber means the study of 
its constitution, constituencies, franchise and method of 
election, the position of the Speaker or chairman, its 
powers and functions, the privileges of members, proce- 


the council of states ^99 

dure of work, etc. These points will now have to be 
dealt with in detail, both in respect of the Council ot 

States and of the House of the People. 

Constitution of the Council of Siates. 1 he Coun 
cil of States, or Rajya Sabha, is the Upper Chamber m 
the Indian Federation and corresponds to the Senate in 
the U.S.A. It is, of course, an all-India body and contains 
representatives from all parts of the Indian nion. 
total membership is prescribed to be 250, out o \n ic 
not more than 238 are to be elected and t e remaining 

twelve to be nominated by the President. c ^ r11 ' 
nomination which was widely prevalent during t ic ay. 
of British rule was condemned by Indian leaders 
affront to democracy, because more often than not in th 
hands of foreign rulers, it degenerated into an * nst,um ^ 
of political bribery and corruption. However, af 
advent of independence the system has not been abolished. 
It is felt that in the atmosphere of political freedom, 
nomination on a very minor scale cannot have any 
mischievous or demoralizing effects; on the contrary its 
retention may prove beneficial to dernocracy because 
can supply a quiet door through which can be attracted 
to public service men distinguished for their learning, 
experience and ability who may be quite willing to make 
their contribution to national work but who are averse 
to entering into the din and the hectic tussle of po ht.cal 
electioneering or to indulging in the exploits of its dema- 
gogic fireworks. In the absence of nomination the \alu- 
tble services of such eminent persons will be lost to public 
life The nominated element, as provided for 111 the 
Constitution, is such a small fraction of the total strength 
of the Legislature that by themselves their vote will be 
negligible and ineffective and the importance of the 
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elective principle which is the basis of democracy will 
not be damaged even to a small extent. There are 
critics on the other hand who maintain that the principle 
of nomination in whatever small measure it may be 
introduced is fundamentally incompatible with represen- 
tative democracy and the back-door admissions to a legis- 
lative chamber which it legalizes militate against the 
democratic technique. 

Distribution of Seats. The allocation among the 
different States of the Indian Union of the elective seats 
in the Council of States is as follows: 


PART A STATES TOTAL SEATS 

1. Assam . . . . . . . . 6 

2. Bihar . . . . . . . . 21 

3. Bombay .. .. .. .. 17 

4. Madhya Pradesh . . . . . . . . 12 

5. Madras . . . . . . . . 27 

6. Orissa . . . . . . . . 9 

7. Punjab . . . . . . . . 8 

8. Uttar Pradesh . . . . . . . . 31 

9. West Bengal . . . . . . . . 14 


Total 145 


PART n STATES TOTAL SEATS 

1 . Hyderabad . . . . . . . . 1 1 

2. Jammu and Kashmir . . . . . . 4 

3. Madhya Bharat . . . . . . . . 6 

4. Mysore . . . . . . . . 6 

5. Patiala & East Punjab States Union . . 3 

6. Rajasthan . . . . . . . . 9 

7. Saurashtra . . . . . . . . 4 

8. Travancore-Corhin . . . . . . 6 


Total 


49 
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TOTAL SEATS 


PART C STATES & GROUPS OF STATES 

i . Ajmer ) 

V 

•2 . CoOl g ' 

3. Bhopal 

4. Bilaspur 1 

5. Himachal Pradesh 1 

6. Delhi 

7. Kutch 

8. Manipur ) 

9. Tripura ) 

10. Vindhva Pradesh 

Total 10 

Total of all elective seats ->04 


These tables are from the Fourth Sehcdtrlc of the 
Constitution as amended by the President * 1 Order -of 
1950. The total number of members was 9 JJ 

In the case of States specified in Part A and Part B of 
the First Schedule the representatives shall be elcctc V 
the Legislative Assemblies of those States m acco, dance 
h the system of proportional representatton by means 
o[ the single transferable vote. The representatives of the 
States specified in Part C shall be chosen in such a manner 
as Parliament may by law prescribe. The twelv e nomi- 
nated members are intended to be persons who have special 
knowledge or practical experience in respect of such 
matters as literature, science, art and social service. 

No Equality of Representation to thf. Units. 
will be noticed that the status of equality of the com- 
ponent units which the upper chamber is specially intended 
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to signify in a federation has not been provided for in 
the Constitution and that every State is not allotted the 
same number of seats in the Council of States irrespective 
of its size and population. In the case of the American 
Senate this equality is deliberately emphasized, even the 
smallest State having the same number of representatives 
in the Senate as the bigger States. In the functioning of 
the Indian Constitution a few of the bigger States hold 
a substantial number of seats in the Council. They will 
play a decisive role in disposing of questions in which the 
interests of the smaller States are more directly involved 
and the final determination of which, in the opinion of 
the smaller States, ought not to be left merely to voting 
by majority. The very basis of a federal constitution is 
the safeguard that it offers against a possible, perhaps 
unintentional, tyranny of the majority over the minority, 
and that is ensured by the creation of an upper chamber 
in which States arc represented as States on a footing of 
perfect equality with each other. Any encroachment 
attempted by the bigger States upon a smaller State could 
thus be resisted by an effective combination of the smaller 
States. The non-acceptance of the principle of equality 
in the allotment of scats in the Council of States is a 
serious derogation from the federal principle and is more 
in keeping with the atmosphere of the unitary' system. 
Indirect Election. The Council of States will not be 
directly elected by the people; as stated above their 
members will be chosen by the State Legislative Assemblies 
which in their turn are directly elected. It is not an 
invariable rule that the upper chamber should be consti- 
tuted on the basis of indirect election. The Senate of the 
U.S.A. and also the Australian Senate consist of persons 
who are directly elected by the electors in the respective 
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States to which a particular number of seats is assigned. 
The advantage that is attributed to an indirect election is 
that it avoids an unnecessary disturbance of the political 
life of the country which is caused by a multiplicity of 
large-scale elections, and also avoids the wastage that will 
be inevitabh involved in the same body of electors being 
frequcntlv called upon to exercise their franchise for the 
same purpose, with the same parties being in the 'field, 
and with similar programmes broadcast from time to 
time. After all, the upper chamber may not possess 
exactly the same prestige and concentration of powers 
which legitimately must be possessed by the popular lower 
chamber, and hence its election by a method which is 
removed by one degree from direct election is not calcu- 
lated to do any harm. The disadvantage of such a 
system is that it takes away an important link between 
the elector and his representative and because the total 
number of electors is comparatively small it gives scope 


for unscrupulous manoeuvring and corruption. 

A Permanent Chamber. The Council of States is a 
permanent bodv and is not subject to dissolution. I he 
term of an individual member will be six years and one- 
third of the members shall retire every second year. 1 he 


idea behind such an arrangement is to secure some conti- 
nuity of legislative experience and of guidance to the 
administration in a democratic system in which authority 
is liable to change from party to party. The periodical 
retirement of a small fraction of members instead of a 
total dissolution of the whole chamber will save the 
Council both from stalencss of outlook and loss of touch 
with the latest currents of thought, and also from that 
complete break with- the immediate past which may 
follow as a consequence of a new party sweeping the 
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polk in a wholesale election. This is considered to be 
particularly necessary in the Council of States because as 
an upper chamber it will have to perform the duties of 

revision and delay. 

Vice-President of India as Chairman. As has been 
already stated, the Vice-President of the Union shall be 
the ex officio Chairman of the Council of States and 
preside over its meetings. The Council will also elect one 
of its members to be Deputy Chairman who can preside 
during the absence of the Vice-President either because 
he is acting as President or for any other reason. If at 
any sitting of the Council a resolution for the removal 
of the Vice-President or the Deputy Chairman from his 
office is under consideration, these officers even though 
present in the House, shall not preside over the sitting, 
and though they will be entitled to speak, and otherwise 
to take part in the proceedings of the sitting, they shall 
not be entitled to vote on such a resolution. It will be 
noted that the Council is not given the power to elect its 
own Chairman. The Chairman and the Deputy Chair- 
man of the Council will get such salaries and allowances 
as may be fixed by Parliament by law. 

Decisions by Majority. All questions at any sittings 
of the Council shall be determined by a majority of votes 
of the members present and voting, other than the Chair- 
man. The Chairman or person acting as such shall not 
vote in the first instance, but shall exercise his casting vote 
in case the voting is equal. The quorum to constitute a 
meeting of the Council shall be one-tenth of the total 
number of members of the House, that is, twenty-five. 
If at any time during a meeting of the Council there 
is no quorum it shall be the duty of the Chairman 
either to adjourn the House or to suspend the meeting 
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until there is a quorum. The House can transact busi- 
ness notwithstanding any vacancy that may have arisen 
in its membership. 

Powers and Functions. The powers and functions of 
a Legislature in modern days have been explained in an 
earlier chapter. 1 The Council of States enjoys full legis- 
lative powers. Every Bill which has to be passed into 
an Act must receive its assent. No measure can be in- 
corporated into the law of the land unless it has received 
sanction from the Council. It enjoys in this respect the 
same powers as arc enjoyed by the House of the People. 
The Council can exercise control over the administration 
by moving resolutions or adjournments or votes of censure, 
or by putting questions and supplementary questions. 
Motions for adjournment must refer to definite matters 
of urgent public importance and of recent occurrence. 
Questions and supplementary questions are intended to 
elicit information in respect of important details in the 
routine of the administration. Lastly, the financial powers 
of the Council have to be understood. The upper 
chambers in unitary States arc not invested with the same 
thorough control over the nation’s purse as is invested in 
the lower chambers. Because of their narrow representa- 
tive character and of the general conservative outlook that 
pervades all their thoughts and acts, they are regarded as 
inherently unfitted to exercise this power. The case of 
an upper chamber in a federation is, however, different. 
They arc formed with a special purpose and the method 
of their formation is not such as would make them merely 
oligarchical chambers having only a remote acquaintance 
with popular sentiments and desires. In fact, the Senate 
in the United States stands as the very embodiment of 
1 Pt. II, ch. 9. 
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the federal principle and possesses complete equality of 
status and power with the House of Representatives. 
Circumstances have actually made it the most important 
body in the governmental machine. The Council of States 
cannot be put on a par with the American Senate cither 
in regard to its composition or in regard to its prestige, 
and its inferiority is reflected in the lesser financial powers 

4 

that are conferred on it as compared with those of the 
House of the People. No Money Bill can originate in the 
Council of States. Amendmends made by the Council 
in a Money Bill, which is passed by the House of the 
People and is submitted to it for its approval, arc not 
binding upon the House. The Council must return such 
a Bill within fourteen days of its receipt from the House, 
and if it is not so returned it can be passed by the House 
as if it were passed by the whole Parliament. Demands 
for grants arc not submitted to the Council; voting of 
public expenditure is an exclusive privilege conferred 
upon the House of the People. 

Qualifications of Members. A person shall not be 
qualified to become a member of the Council of States 
unless he is a citizen of India, and is not less than thirty 
years of age. Other qualifications of membership may 
be prescribed by Parliament. No person can be simul- 
taneously a member of the Council and also of the House 
of the People or of a State Legislature. No person can 
be a member of the Council if he holds anv office of 
profit under the Goyernment of India or any State 
Government; being a Minister cither for the Union or for 
a State will not, however, be deemed to hold an office of 
profit ; Parliament may also by law declare other offices 
to be such as would not disqualify their holders from 
being members. Persons of unsound mind, undischarged 
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insolvents, and persons who arc not citizens of India are 
debarred from membership of the Council. 



13 


THE UNION LEGISLATURE: 

THE HOUSE OF THE PEOPLE 
(OR LOK SABHA) 

Importance of the House. The lower House of 
Parliament is called the House of the People, or Lok 
Sabha, and it corresponds to the House of Commons in 
England. As a representative chamber elected by all the 
constituent States of the Indian Union on the basis of 
adult franchise, this House has naturally become the 
centre of political gravity in Indian politics. Popular 
opinion throughout the country will be mirrored in and 
by the collective attitude displayed by its members on all 
matters of public interest. It can be referred to as the 
visible embodiment in India of the doctrine of the 
sovereignty of the people. 

Proper size of a Legislature. This House is bigger 
in size than the Council of States and unlike the latter 
is elected directly by the people. The size of a Legislature 
is one important factor, among others, in determining its 
representative character and also its usefulness. If the 
number of members is too small, all shades of public 
sentiment cannot get an opportunity of having their 
spokesmen elected, and individual constituencies will be 
too bulky to allow any personal touch between the voter 
and the person for whom he has voted. Both these 
defects will mean a considerable dilution of the demo- 
cratic idea. On the other hand, the Legislature cannot be 

allowed to become too unwicldv a bodv with a member- 

0 0 
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ship going up to, say, a thousand or a couple of thousand. 
It is appropriate that a chamber which is meant for deli- 
beration and discussion should contain all the important 
elements in the country’s thought; otherwise the decisions 
that it arrives at may be one-sided, ill-informed and in- 
correct. It is, however, equally true that the deliberation 
ought to be held by responsible persons who arc able to 
judge issues in all their bearings and give cool consi- 
deration to the problems presented to them. They must 
also be able to cultivate personal acquaintance if not 
intimacy with each other and develop that corporate sense 
which is essential to give the necessary degree of coherence 
to their policies in the national interest. The atmosphere 
inside the chamber must definitely be such as will bring 
about these results. Excessive numbers would reduce the 
Legislatures to mass meetings. Their numbers must, there- 
fore, be restricted, care being taken at the same time to 
see that thev do not fall below a reasonable level. 

4 

Constitution of the House. The Constitution has laid 
down that the House of the People shah consist of not 
more than five hundred members dircctff' elected by the 
voters in the States. For the purpose of elections to the 
House of the People, States shall be divided, grouped or 
formed into territorial constituencies, and the number of 
nu mbers to be allocated to each such constituency shall 
be so determined as to ensure that there shall be not less 
than one member for every 7,50,000 of the population and 
not more than one member for every 5,00,000 of the 
population. The ratio between the number of members 
allotted to each constituency and the population of that 
constituency shall as far as possible be the same throughout 
the territory of India. Upon the completion of each 
census, the representation of the several territorial consti- 
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tucncies shall be readjusted; the authority which shall do 
it and the manner in which it should be done will be 
determined by Parliament by law. This healthy provision 
of elasticity makes it impossible for any constituency to 
become unrepresentative and out of date as happened in 
England before the Reform Act of 1832. 

It will be noted that a maximum limit has been laid 
down for the numerical strength of the House. The fixing 
of such a limit at 500 and simultaneously prescribing that 
there should be not less than one member for even' 7,50,000 
of the population is bound to create difficulties if there 
should be a substantial increase in the population. The 
two conditions would then be found to be incompatible 
with each other and, being incapable of fulfilment at the 
same time, cither the one or the other would have to be 
abandoned. Realizing this position, the Constitution was 
amended in 1953 and the requirement that there must 
be not less than one member for every 7,50,000 of the 
population was dispensed with. The maximum limit of 
500 was retained, so that with every growth in popula- 
tion figures the number of scats in the House of the 
People will not have to increase. 

In accordance with the power given to Parliament to 
make provision by law for carrying out, whenever neces- 
sitated by changes in population, readjustment of repre- 
sentation granted to territorial constituencies, that body 
has passed two Acts called the Representation of the 
People Acts. In the Act that was passed in 1950 the 
following allocation of scats to the different States has 
been described and the total number of scats in the House 
of the People has been fixed to be 496 (besides the 
nominated members of the Anglo-Indian community, if 
any, not exceeding two). 
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States in Part A States in Part B States in Part C 


1 Assam 

2 Bihar 

3 Bombay 

4 Madhya 

Pradesh 

5 Madras 

6 Orissa 

7 Punjab 

8 Uttar 

Pradesh 

9 West Bengal - 


1 Hyderabad 

2 Jammu and 

Kashmir 

3 Madhya 

Bharat 

4 Mysore 

5 Patiala & 

East Punjab 
States Union 

6 Rajasthan 

7 Saurashtra 

8 Travancorc- 

Cochin 


1 Ajmer 

2 Bhopal 

3 Bilaspur 

4 Coorg 

5 Delhi 

6 Himachal 

Pradesh 

7 Kutclt 

8 Manipur 

9 Tripura 
io Vindhya 

Pradesh 


In regard to the territories in Part 1) of the l ust Schedule, 
that is, the Andaman and Nicobar Islands, Parliament has 
already decided that there should be one nominated 
representative for them in the House of the People 
Period of Tenure. The tenure of the House of the 
People shall be five years from the date appointed or 
i„ first meeting and no longer; the expiration of tins 
period of five years shall operate as a dissolution of the 
House; the House may also be dissolved earlier than the 
period of five vears. While a Proclamation of Emergency 
is in operation, the period of the tenure of the House may 
be extended by Parliament by law for a period not exceed- 
ing one sear at a time and not extending in any case 
be von d a' period of six months after the Proclamation has 
ceased to operate. But there is no limit to the maximum 
period of extension. The period of five years is presc ribed 
because it is generally felt to be not too short nor too 
long to enable members of Parliament to perform their 
duties in a manner which is fairly stable and yet winch 
has to remain constantly responsive to the trends of pu > ■< 
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opinion in contemporary life. It may be interesting to 
add by way of contrast that in the presidential system 
that prevails in the U.S.A. the tenure of office of the 
lower house, that is the House of Representatives, is only 
the too short period of two years: it cannot be extended 
beyond that period, nor can the House be dissolved 
earlier than that period under any circumstances. 
Introduction of Adult Franchise. The House of the 
People is to be elected by adult franchise. It is a very 
bold step taken by the Constitution and some critics have 
even described it as a leap in the dark. All citizens in 
the country, men and women, above the age of twenty- 
one and not otherwise disqualified on grounds of lunacy, 
insolvency, crimes against the State, etc., arc given the 
right of voting regardless of any other qualification like 
literacy, property, or income. Franchise in India, as in 
other countries during the nineteenth century, w'as very 
much restricted before the Act of 1935. It depended to 
a great extent on the possession of wealth, landed estates 
and social status. The privileged position of that class of 
society has been swept away in the new dispensation. 
Arguments against its Introduction. It must be 
admitted that the introduction of adult franchise has 
caused considerable misgivings not only to persons whose 
outlook on life may be considered to be generally con- 
servative, if not reactionary, but even to quite a few 
distinguished leaders who have always advocated demo- 
cracy and popular freedom. It is argued that government 
is a difficult job which cannot be properly executed 
except by the possession of a minimum competence of the 
right type; persons who arc absolutely illiterate and ignor- 
ant cannot understand the complications of the political 
machine, and the significance and importance of the 
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right to vote which is conferred on them. 1 hey will not 
be able to exercise their franchise judiciously and intelli- 
gently, because their minds have not been trained to 
discriminate between the desirable and the undesirable in 
party programmes. 1 hey will be susceptible to the 
influence of passion, prejudice, superstition and appeals 
to their emotions and will fall an easy prc\ to t c 
unscrupulous propaganda and machinations of po itica 
adventurers and opportunists. Io vest the \ital P°' scr 
of creating a Government in a Legislature which will be 
elected by the votes of ignoramuses whose ignorance and 
other weaknesses can be easily and systematically exploiter 
by ambitious politicians for their own selfish ends cannot 
but lead to disaster of the first magnitude. 1 he minimum 
that should be expected of a voter is that he can ica 
and write. At least, the qualification of literacy seems 

indispensable on that account. . , , 

Agreements ,n ,ts Favour. That there considerable 

truth in this argument and justification for the mtsg.v.ngs 
entertained cannot be denied. Adult franchise tn the 
existing backward condition of the people of India is 
certainly a risk. Hut on the whole, weighing all things 
together, it is much better that the risk ,s taken than that 
it is avoided. The task of government is undoubted!) 
complex and difficult and requires skill and knowledge foi 
handling it, but there is a gradation in the skill and 
knowledge that is required for this purpose m accordance 
with the graded difficulties and responsibilities carried b> 
governmental functionaries. Ministers, Legislatures and 
voters stand in a descending scale of direct participation 
in the administration of the State, though the importance 
of none of them can be minimized. It cannot be over- 
looked that in a limited sense one part of the vote, s 
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function comes to an end when he has given his vote; 
thereafter he has to keep a general watch over the way 
in which his representatives arc behaving. It is not, 
therefore, necessary that for the performance of this com- 
paratively simple function he must be a learned man. 
Even mere literacy is not much of a qualification, because 
the mechanical capacity to read or write words without 
properly comprehending their significance does not by 
itself lead anywhere. What is required is that strong 
practical common sense and a capacity to grasp things 
when they arc explained which can, and often docs, exist 
in spite of illiteracy. There is hardly any reason to 
imagine that the average Indian living in rural areas is so 
profoundly backward and impervious to any intellectual 
influence that he will not be able, if properly tackled and 
guided, to get a broad idea of the nation’s problems, and 
to choose the right candidates for solving them. 

Its Adoption desirable. The responsibility for making 
adult franchise a success really lies with . politicians and 
party leaders who must make a special effort to educate 
the electors and completely subordinate their personal 
ambitions and aspirations to the larger good of the nation 
as a whole. After all, even democracy is not a perfect 
form of government because the men who make it are 
not perfect. It is possible that elections on the basis of 

adult franchise mav exhibit some sordid manifestations of 

0 

human ingenuity and character, when they take place in 

the present stage of educational backwardness, low' civic 

morals and political immaturity in India. Yet, the mere 

imposition of the qualification of literacy will not improve 

matters because it will not thcrcbv automatically raise the 

0 * 

standard of intelligence or knowledge of the voter. The 
prescribing of any other qualification based on property 
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or income would amount to perpetuating the existing 
inequalities in the social system and, ~Uy -ugh^ 

tend to sanctify those c.ass distmct.ons^vh.ch ^ 

S£ “wi«r Jim and money ^ 

situation of the country and that t «°“‘ st t() 

ignore those dangers and ■ ""^"far'as possible the purity 
counteract them by ensun g *• times 

of elections, yet it is in ecping h ^ bc 

and the democrat.c .deal that ^ th the 

deliberately faced and t 1 f rcc coun- 

Constitution. History has shou n that^ ^ ^ ^ 

tries the capacity o P ’ P , on e particular 

tested and satisfactorily ascertained at l Thc 

P „,„, ™ S5ST 3 s, 

transfer of powci to of thcir ignorance and other 

them did not wait * lhcn havc had to wait in- 

disabilitics because i " power in their hands 

definitely. It could even be -d thatpmse ^ 

has itself been an contl ibuted a more vigorous 

ment and uplift a am , economic order, 

tempo to the creation a ^ ^ Thc condufl 

Importance of the ° contro , lcd by its president 

of business in a Lej ^ chairnlan or Speaker. In 

who may also be dcsig hc is designated as 

1 Tr °The eStion of its own" Speaker has been an 
Speaker. me --i c „ c of the House of 

important a ^ d ‘‘^Sloludon of I this office is intercst- 
Commons. 1 h = histonca and ,eader of h,s 

coffeagl and a channel of communication between then, 
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and the Sovereign, the Speaker has now come to be a 
non-party dignitary vested with all the intricate functions 
and powers that are necessary to guide the deliberations of 
a democratic legislative chamber. Constitutionally, the 
Speaker’s or president’s position carries great responsibil- 
ities with it. He presides over the meetings of the body 
and can adjourn them. He maintains order at the time 
of discussion, gives his rulings on disputed points of pro- 
cedure, and has to dispose systematically of the business 
on the agenda. He maintains the dignity of the House 
by controlling members in their use of language; he has 
to protect carefully the privileges of the House from any 
outside encroachment. He admits questions and grants 
permission to move adjournments. In case voting is 
equal on any issue, he gives his casting vote. In short, 
to have its own elected president is one of the most 
cherished and one of the most useful privileges enjoyed 
by a Legislature. 

His Election. The House of the People has to elect 
one of its own members to be its Speaker and another 
member to be the Deputy Speaker, and to fill in the 
vacancies in these offices whenever they occur for any 
reason. A member holding the office of Speaker or Deputy 
Speaker shall vacate his office if he ceases to be a member 
of the House of the People, or he may at any time resign 
his office, or lie may be removed from his office by a 
resolution of the House of the People passed by a majority 
of all the members of the House; no resolution for his 
removal shall be moved unless at least fourteen days’ 
notice has been given of the intention to move the reso- 
lution. Whenever the House of the People is dissolved 
the Speaker of the House shall not vacate his office until 
immediately before the first meeting of the House of the 
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People after the dissolution. While the office of the 
Speaker is vacant, \Kc duties of the office shall be per oimec 
by the Deputy Speaker and if at that time the office o 
the Deputy Speaker is also vacant, they will be performe 
by a member of the House who is appomted by the 
President for the purpose. If both the Speaker and the 
Deputy Speaker arc at any time absent from the House 
such person as may be determined by the ru is o pre 
cedure of the House shall act as Speaker. 1 lie ■ ules has 
actually provided that at the commencement of 1 arha- 
ment, or from time to time, the Speaker shall nominate 
from amongst the members of Parliament a panel of not 
more than six Chairmen, any one of whom may pres, 
over Parliament in the absence of the Speake, and th 
Deputy Speaker when requested to do so by cither of 
them. A. any sitting of the House of the ^op'o. ^de an 
resolution for the removal of the Speaker or the Deputy 
Speaker from their office is under consideration, they 
shall no. preside even though they may be presen The 
Speaker will have the right to speak and otherwise tak 
part in the proceedings of the House while such a rcsolu- 
Son is under consideration, and shall be entitled tc -vote 
only in the firs, instance, but not give any vote in the case 

M 

shall be determined by a majority of the members present 
and voting, other than the Speaker or the person acting 
as Speaker. The Speaker or the person so acting shall 
no. vote in the first instance, but shall exercise a casting 
vote in case of an equality of votes. The quorum to 
constitute a meeting of the House of the 1 cople shall be 
one-tenth of the total number of members of the House, 
that is, fifty. If at any time during the meeting of the 
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House there is no quorum, it shah be the duty of the 
Speaker either to adjourn the House or to suspend the 
meeting until there is a quorum. The House can act 
notwithstanding any vacancy in its membership. 
Qualifications and Disqualifications of Members. 
A person shall not be qualified for election to a seat in 
the House of the People unless («) he is a citizen of India; 
( b ) he is not less than twenty-five years of age; and (c) he 
possesses such qualifications as may be prescribed in 
that behalf bv any law made by Parliament. No person 
shall be a member of both Houses of Parliament, and 
a person who is chosen as a member of both Houses shall 
have to vacate his seat either in one House or the other. 
No person shall be a member both of Parliament and 
of a House of the Legislature of a State, and if a person 
is chosen a member both of Parliament and a State 
Legislature, then he will have to decide within a prescribed 
period of time in which particular body he wishes to 
retain his seat; if no such decision is taken within the 
prescribed time and if the member has not resigned his 
scat in the State Legislature then his seat in Parliament 
shall be declared to be vacant. A scat in Parliament may 
be vacant if a member becomes subject to any of the 
disqualifications mentioned in the Constitution, or if he 
resigns his scat, or if he has remained absent without the 
permission of the House from all meetings of the House 
for a period of sixty days. 

A person shall be disqualified for being chosen as, and 
for being, a member of cither House of Parliament, (a) if 
he holds any office of profit under the Government of 
India or the Government of any State, other than an 
office declared by Parliament by law not to disqualify its 
holder; for this purpose, holding office as a Minister 
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either of the Union or of a State will not be deemed to 
be holding an office of profit; ( b ) if he is of unsound 
mind and stands so declared by a competent court; (c) if 
he is an undischarged insolvent; (d) if he is not a citizen 
of India or has voluntarily acquired the citizenship of a 
foreign State, or acknowledges allegiance or adherence to 
a foreign State; (e) if he is disqualified by, or under, any 
law made by Parliament. Parliament has already enacted 
a law declaring that holding one of the following offices 
will not constitute a disqualification for membership of 
Parliament: a Minister of State, a Deputy Ministei, a 
Parliamentary Secretary or a Parliamentary Undci- 
Sccrctary. These offices fall, of course, into the category 
of Ministerships and are essentially political in their 
nature, and their exclusion from the list of disqualifications 
is not only appropriate, but quite essential. 

If any question arises as to whether a member of 
cither House of Parliament has become subject to any of 
the disqualifications, the question shall be referred for the 
decision of the President, and his decision shall be final; 
but before giving any decision on any such question the 
President shall obtain the opinion of the Election Com- 
mission and shall act according to such opinion. The 
reference to the President will thus merely be a formality. 
The final decision in such disputes will actually be taken 
by the Election Commission and will be binding on all 
the parties concerned. 

Assurance of Two Sessions every Year. The Houses 
of Parliament shall be summoned to meet twice at least 
in every year, and six months shall not intervene between 
their last sitting in one session and the date appointed 
for the first sitting in the next session. This provision 
guarantees a minimum of at least two sessions of Parlia- 
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ment during a year and excludes the possibility of the 
Legislature not being allowed to function for an inordi- 
nately long period of time at the instance of an 
unscrupulous President or Prime Minister. In fact, in 
democratic polity the sessions of the Legislature must be 
almost continuous, because they have to discharge the 
tremendous responsibilities that are involved in the opera- 
tions of a modern Welfare State. 

Address by the President. The President may, from 
time to time, summon the Houses, or either House, at 
such time and place as he thinks fit; prorogue the Houses; 
and dissolve the House of the People. This power will, 
of course, be exercised in actual practice by the Prime 
Minister on whose advice the President will have to act. 
The President may address either House of Parliament 
or both Houses assembled together, and require for that 
purpose the attendance of members. He may also send 
messages to cither House of Parliament with respect to 
a Bill pending in Parliament or otherwise, and the House 
to which any such message is sent shall consider the 
matter as quickly as possible. This right to send messages 
is a feature of the American presidential system which 
because of its rigid insistence on the separation of powers 
provides no common meeting ground between the Execu- 
tive and the Legislature, and has been incorporated in the 
Indian Constitution even though it is of the parliamentary 
type. But in actual practice here as elsewhere the 
address or the message given by the President is expected 
to be given only on the advice of the Ministers. 

At the commencement of the first session after each 
general election to the House and at the commencement 
of the first session of each vear the President shall address 
both Houses of Parliament assembled together and inform 
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Parliament of the cause of its summons. 1 Time shall be 
allotted in each House for discussion of the matters 
referred to in such addresses and such a discussion shall 
take precedence over any other business of the House. This 
power corresponds to the power of the King of England 
to deliver ‘ the speech from the Throne ’. 1 his address 

by the President will, in fact, be prepared for him by the 
Ministry and will be an authoritative pronouncement of 
the policy of the Government in regard to all important 
matters whether domestic or foreign. It may contain a 
general survey of the affairs of state in the past year with 
particular reference to the steps that may have been taken 
by the Government to solve the many difficult problems 
that may have faced the country, and contain indications 
of concrete proposals for meeting similar problems in the 
future. Because the address is thrown open for discussion, 
members of the Legislature get the opportunity of express- 
ing their opinion on the general working of the admi- 
nistrative system and the different policies that may have 
been adopted by the Government. Such a discussion in 
which members of the different parties, and particularly 
the opposition parties, vigorously participate is very help- 
ful in enabling the Ministry to form a correct judgement 
of the reactions of public opinion to the manner in which 
it has been actively functioning. Economic, financial, 
political and other important problems necessarily figure 
in such debates and discussions. 

Oath of Allegiance. Every member of cither House 
of Parliament shall, before taking his scat, take an oath 
or make an affirmation before the President or some other 
person appointed by him that he will bear true faith and 
allegiance to the Constitution of India as by law estab- 
1 The Constitution (First Amendment) Act, 1951. 
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lished and that he will faithfully discharge the duty upon 
which he is about to enter. If a person sits or votes as 
a member of either House before he has taken such an 
oath or made such an affirmation or when he knows that 
he is not qualified or that he is disqualified for member- 
ship of the body, or that he is prohibited from becoming 
a member by the provisions of any law made by Parlia- 
ment, he shall be liable to pay a penalty of Rs 500 for 
every day on which he so sits. 

Powers and Functions. The powers and functions of 
the House of the People arc to be considered in the light 
of the classification that has already been given. 1 No Bill 
can be deemed to have been passed into an Act having 
force of legality unless it is passed by the House. All 
legislation must, therefore, pass through this body. It 
can also exercise control over the administration by means 
of resolutions, votes of censure, motions of adjournment 
and questions and supplementary questions addressed by 
members to Ministers. It can thus effectively establish 
its supervising and critical authority over departmental 
administration and give an indication of its political 
predilections. In all these respects the powers of the House 
and of the Council of States are equal and co-ordinate. 

In respect of finance, however, the superior authority 
of the House of the People is clearly indicated. The 
voting of expenditure for different departments of Gov- 
ernment is \cstcd entirely in the House; demands for that 
purpose are not submitted to the Council. Money Bills 
must be initiated only in the House and not in the Council; 
a Money Bill passed by the House and submitted to the 
Council must be returned by the latter within fourteen 
days of its receipt of the Bill, with or without amend- 

1 Pt. II, ch. 9. 
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ments; and even the amendments suggested by it may 
or may not be accepted by the House. For all practical 
purposes, such Bills become law without the Council having 
any real power of amending or altering their provisions. 
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PRIVILEGES OF MEMBERS OF 
THE LEGISLATURE 

A member of a Legislature is a public servant in the 
larger sense of the term, though he retains his non-oflicial 
character and status and is not subject to bureaucratic 
discipline. For the proper performance of his duties he 
must be allowed to enjoy certain privileges because their 
enjoyment is essential for and inseparable from that 
performance. For instance, it is obvious that a member 
of the Legislature must have complete freedom of speech 
on the floor of the House or in any of its Committees, and 
also in the publication of speeches and other proceed- 
ings for the information of the public. In the absence of 
such a privilege no elected representative would be able to 
perform adequately his duty of examining legislative pro- 
posals nr administrative acts and of giving expression to 
the opinions and sentiment of the electors whom he 
represents. 

Frekdom of Speech. There are provisions in the Indian 
Constitution defining some of the privileges to which mem- 
bers of the Legislature shall be entitled. It is laid down 
that subject to the provisions of the Constitution and to 
(he Rules and Standing Orders regulating the procedure 
of Parliament, there shall be freedom of speech in Parlia- 
ment. No member of Parliament shall be liable to any 
proceedings in any court in respect of anything said or 
any vote given by him in Parliament or any of its Com- 
mittees; no person shall be so liable in respect of the 
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publication of any report, paper, votes or proceedings by 
or under the authority of any House. 

This privilege cannot, of course, mean an unrestricted 
licence to say anything or to use any language regard- 
less of the dignity of the House. The Rules of Procedure 
arc intended to regulate this freedom. For instance, it is 
laid down in the Rules that the speech of a member must, 
in the opinion of the Speaker, be relevant to the matter 
before the House, must not contain offensive expressions, 
must not be made to wilfully obstruct the business of the 
House, must not make a personal charge against a member, 
must not utter treasonable or defamatory words, must not 
refer to any matter on which judicial decision is pending, 

and so on. 

Other Privileges to be Prescribed by Parliament. 
In other respects the powers, privileges and immunities of 
each House of Parliament and of its Committees shall be 
such as may from time to time be defined by Parliament 
by law; they are not prescribed in the Constitution but are 
left to be determined by popular representatives who will 
have actual experience of the working of the political 
machine, and may be changed according to the felt needs 
of particular situations by an amendment of the Parlia- 
mentary law. The merit of such an arrangement is its 
elasticity. Until Parliament has passed a law defining the 
privileges of members, it is laid down that members of the 
Indian Legislatures will be entitled to those privileges that 
were enjoyed by the House of Commons in England at 
the commencement of the Constitution. It must be added 
that no special immunity or exemption from the operation 
of the ordinary law of the land is intended to be conferred 
on legislators; no special discrimination in this respect is 
to be permitted in their favour as compared with any 
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other citizen. The only idea is to facilitate the proper 
discharge by them of their difficult responsibilities as 
spokesmen of the public will. There is no question of 
legislators being elevated into a higher political or social 
order arrogating to themselves any special civic rights 

which are denied to their masters, the ordinary citizens 
of the nation. 

Standing Committee of Privileges. A Standing Com- 
mittee of Privileges can be and is set up by Parliament 
and by the State Legislatures to determine whether there 
has been any breach of parliamentary privilege in any case 
referred to it, and to report to the House with recom- 
mendations for action. An inquiry into the conduct of a 
member may also be ordered by Parliament if that conduct 
is considered to be inconsistent with a member’s dignity 
and responsibility. A special ad hoc committee of the 
House may be set up for that purpose and action may be 
taken on its recommendations. Such an inquiry by a 
special committee was ordered to be held by Parliament 
in June 1951 to inquire into the activities of a member 
in connexion with some of his dealings with a business 
organization in Bombay. The committee unanimously 
reported two months later that the conduct of the member 
concerned was derogatory to the dignity of the House 
and inconsistent with the standards which Parliament is 
entitled to expect from its members. Parliament considered 
the report and desired to pass a resolution expelling the 
member; but while the resolution was being discussed and 
before it could be adopted, the member tendered resigna- 
tion of Ins membership of Parliament. The resolution as 

ultimately passed only stated that the member deserved to 
be expelled from the House. 

Salary and Allowances. An important privilege to 
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which a legislator ought to be entitled is the payment to 
him of adequate allowances and salary as long as he holds 
his seat in the Legislature. This is a comparatively recent 
innovation in constitutional practice and was intioduccd 
in England as late as 1911. As long as service in the 
Legislature was entirely honorary, persons of modest means 
did not find it possible to aspire to membership; being 
engaged most of the time in different occupations which 
gave them their livelihood, they could not get the neces- 
sary leisure to pursue parliamentary activities. If this 
handicap existed even when the police concept of the 
State, with its insistence on Inissez-fnire and non-inter- 
ference, dominated political thought, it became all the 
more prominent and pronounced with the achcnt of the 
Welfare State. 

Membership of a Legislature in a modern democratic 
State is no longer a sort of responsible but easy 
pastime for the intelligent and privileged few, to be 
indulged in during spare hours. It has now become 
a whole-time and exacting job requiring the undivided 
attention and energy of the members, consequent on the 
enormous increase in the functions of government in c\cr\ 
sphere. The Legislature has to be almost continuously 
in session throughout the year and its sittings cover a 
duration of several hours every day. Persons devoid of 
independent means of subsistence would be automatically 
excluded from this opportunity of public life, because, 
after entering the Legislature they would have to give up 
the gainful employments in which they were engaged, and 
then face the dismal probability of starvation. 

It would be a mockery of democracy if a situation so 
developed that onlv men of wealth and leisure could afford 
to be members of the Legislature. The apparent equality 
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of opportunity to all citizens to contest elections and to 
function as legislators would be an illusion in a society 
based on glaring inequalities of wealth and income. In 
order to make that equality real, at least to a certain 
extent, provision is now made in all advanced countries 
for payment to members of the Legislature not only of 
allowances but regular salaries, so that they can be free 
from the worry and anxiety of having to earn a living 
at those times when they are called upon to perform their 
public duties. The salary is not intended to be in the 
nature of an income earned by a career; it is rather a 
living wage which should suffice to meet the normal 
requirements and responsibilities of a legislator’s life, and 
is paid only during the period of his membership. 

Following the salutary precedent of advanced demo- 
cratic countries, the Indian Constitution has provided for 
payment of salaries and allowances to members of Parlia- 
ment and of the State Legislatures. They are to be deter- 
mined by law by the respective bodies from time to time. 
Lntil such laws were passed, such allowances and salaries 
were to be given to members of Parliament as were given 
immediately before the commencement of the Constitution 
to members of the Constituent Assembly of the Dominion 
of India. According to an Act passed by Parliament in 
! 9 . r ) 3 ’ a member of Parliament, whether of the House of 
the People or of the Council of States, gets a salary of 
Rs 400 per month subject to tax and an allowance of 

ver he attends sessions of Parliament. 
He is also entitled to a free first class railway pass for 
travelling by any railway to any part of India. 
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PROCEDURE OE WORK IN 
THE LEGISLATURE 

Purpose of Framing Rules. Institutions are established 
to advance particular ideals and every effort has to be made 
to enable them to realize those ideals in actual pract.c . 
With that end in view, their constitutions are elabo- 
rately framed, the fundamentals of their being are defined, 
and the broad outlines of their structure are clc. 1> dratur. 
However, there are a number of minor, ar.able but 
necessary details of day-to-day functioning which i hast to 
be regulated to ensure smooth and efficient adm onstcat on 
but which arc too insignificant to be incorporated in the 
Constitution The latter therefore contains piousion 
conferring power on the relevant authorities to frame ru lies 
and regulations for the daily conduct of 8° ernmenta 
business They can be modified from time to time as 
circumstances demand. They are ancillary to the purpose 
of the Constitution and must not be , neons, stem with it 
either in letter or in spirit; they serve as useful supple- 
ments to fill in the small gaps in administrative working. 
Rules Framed by Parliament. The Indian 1 arhament 
has been given the power to make rules for regulating its 
procedure and for the conduct of its business, subject 
the provisions of the Constitution. Such rules are intended 
to enable the House to finish its business with expedition 
and to avoid confusion and wastage of time. T hey must 
assure to the Opposition the right to criticize the Govern- 
ment and to express its opinion with complete freedom. 
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Standing Orders may also be passed by each House in 
regard to its procedure. The Rules and Standing Orders 
arc passed by resolutions of the House and may be amended 
or suspended by a majority vote of the House at any time. 
No Rule or Standing Order can be framed in such a 
manner that it violates any provisions of the Constitution 
including a fundamental right; if it docs so, the Courts 
have the power to declare it void. A few illustrations may 
be given to explain how even comparatively small details 
of conduct arc covered by the Rules: it is laid down that 
a member shall enter and leave the House with decorum, 
that he shall not cross the House irregularly, that he shall 
not read any book or newspaper while the session is in 
progress, that he shall not interrupt any member while 
he is speaking, that when he speaks he shall address the 
Speaker, and so on. 

Rules for Joint Sittings. The President, after con- 
sultation with the Chairman of the Council of States and 
the Speaker of the House of the People, will make rules 
of procedure with respect to joint sittings of both the 
Houses. At a joint sitting the Speaker of the House of 
the People shall preside, or, in his absence, such person 
as may be determined by the Rules of Procedure. 

No discussion shall take place in Parliament with respect 
to the conduct of any Judge of the Supreme Court or of 
a High Court in the discharge of his duties except when a 
motion is made praying for his removal. The business in 
1 arliamcnt shall be transacted in Hindi or in English. 
However, the Chairman of the Council of States or the 
Speaker of the House of the People may permit any 
member, who cannot adequately express himself in Hindi 
or English, to address the House in his mother-tongue. 

1 he option to speak in English will be permitted for a 
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period of fifteen years from the commencement of the 
Constitution, and unless Parliament by law otherwise 
provides, it shall automatically disappear after the expira- 
tion of that period. 

The validity of any proceeding in Parliament shall not 
be called in question on the ground that there was irregu- 
larity of procedure. No officer or member of Parliament 
in whom powers arc vested for regulating procedure m 
Parliament shall be subject to the jurisdiction of any court 
in respect of the exercise by him of those powers. 

The following is a brief account of the procedure of 
work in Parliament as prescribed by the Constitution and 
by Rules of Procedure passed by Parliament itself. 

A. Procedure in Miscellaneous Matters 

Summons for meetings. The time and place for the 
meeting of the Central Legislature arc fixed by the Presi- 
dent. A summons to attend the session is issued to each 
member by the Secretary of the Legislative Chamber. 

Oath and Speaker’s election. If a Legislature is meet- 
ing for the first time after new elections, its members are 
first of all called upon to take the oath. Immediately 
thereafter they proceed to elect their Speaker and then 
their Deputy Speaker. Both these elections arc not finally 
valid until they have been approved by the President. 

At the commencement of each session the Speaker must 
nominate from among the members a panel of not more 
than six Chairmen. 

In the absence of the Speaker, the Deputy Speakci 
presides. If both arc absent they can request any one of 
the panel of Chairmen to preside over the meeting. 

Allotment of days for business. The Speaker allots 
definite days for the transaction of non-official business. 
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A list of business, or agenda, is dispatched to each 
member before the commencement of the session. 

Quorum . One-tenth of the total membership of a 

House shall form the quorum for a meeting. 

Questions. The first hour of every meeting shall be 
available for asking and answering questions. Not less 
than ten clear days’ notice is required to be given for a 
question and it must, also specify the designation of the 
Minister to whom it is addressed. A member who desires 
an oral answer to his question shall distinguish it by an 
asterisk; otherwise a written answer will be given. Not 
more than three asterisked questions can be asked by any 
member on any one day; questions in excess of three 
shall receive written answers. A question may be aske 
for the purpose of obtaining information on a matter of 
public importance and shall not contain statements, 
unnecessary arguments, inferences, imputations, etc. ' The 
Speaker can disallow a question. Any member may put 
supplementary questions for the purpose ‘of further eluci- 
dating any matter of fact. A short-notice question ma\ 
be admitted by the Speaker in urgent cases. 

Adjournment motions. Leave to move an adjourn- 
ment motion for the purpose of discussing a definite matter 
of urgent public importance must be asked immediatcl) 
after questions have been answered. If more than twenty- 
five members rise in support, the Speaker intimates that 
the matter will be taken up for discussion at 4 o’clock in 
the afternoon. The debate must terminate at 6-30 o’clock 
and thereafter no question in respect of that motion shall 
be put. 

Resolutions. A member who wishes to move a resolu- 
tion must ordinarily give fifteen clear days’ notice. The 
resolution must pertain to a subject of general public 
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interest and may be disallowed by the Speaker. Amend- 
ments can be moved by any member to a resolution Non- 
official resolutions can be taken only on days allotted fo 
non-official business. Their order of priority is determ, ned 

of no-confidence. Such motions can be moved 
to express want of confidence in a particular Munster or 
Ministers, but written notice of them must be given. 
Leave to move the motion will be taken to have been 
granted by the House if not less than thirty members rise 

in their seats to support the granting of the leave. 

PeZnh sta'emel, by a Minister. A member who ha 
resigned as Minister may make a personal statement or 
explanation of his resignation after question time; there 
wifi be no debate on statements which have been so mad. . 

B. Legislative Procedure in Respect of Bills 

Originating AND Lapsing of Bin s. Excepting. Money- 
Bill, and other ' Financial Bills, a Bill may originate ,n 
either House of Parliament; a Bill shall not be deemed 
to have been passed unless it has been agreed to by both 
Houses, either without amendment or with such amend- 
ments only as are agreed to by both the Houses A B,1 
pending in Parliament shall not lapse by reason of the 
prorogation of the Houses. A Bill pending m the Council 
of States which has not been passed by the Hm.se <T h 
People shall not lapse on the dissolution of the House 
Bill Which is pending in the House of the People or 
which having been passed by that House, ,s pending in 
the Council of States, shall lapse on a dissolution of the 

H following 'the democratic practice in other countries, 
the sole right of initiation of any Bill concerning money 
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matters or containing financial provisions is vested in the 
chamber of the Legislature which is directly elected by 
the people by adult franchise. 

Joint Sittings. If after a Bill has been passed by one 
House and transmitted to the other House (a) the Bill is 
rejected by the other House; ( b ) the Houses have finally 
disagreed as to the amendment to be made in the Bill; or 
(r) more than six months have elapsed from the date of 
the receipt of the Bill by the other House, without the Bill 
being passed by it, the President may notify to the Houses 
his intention to summon them to meet in a joint sitting 
for the purpose of deliberating and voting on the Bill. 
(This docs not of course apply to a Money Bill.) If at a 
joint sitting of the two Houses which has been summoned 
by the President the Bill is passed by a majority of the 
total number of members of both the Houses present and 
\oting, with the amendments, if any, accepted by them, 
it shall be deemed to have been passed by both the 
Houses. Thus provision has been made for a solution of 
the conflicts between two chambers whose powers in 
almost all respects are co-ordinate and who may find 
themselves in disagreement with each other on particular 
issues of public importance. 

Money Bills and the Upper House. It is an invari- 
able practice of the parliamentary system that Money Bills 
originate only in the lower or popular House and not 
in the upper chamber. Consistently with this salutary 
practice it is laid down in the Constitution that a Money 
‘Bill shall not be introduced in the Council of States. How- 
ever, such a Bill, after it has been passed by the House 
of the People, shall be transmitted to the Council for its 
recommendations, and the Council of States must within 
a period of fourteen days from the date of its receipt of the 
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Bill return the Bill to the House of the People with its 
recommendations; the House of the People may accept 
all or anv of the recommendations of the Council of States 
and in that case the Bill will be deemed to have been passed 
l)v both the Houses with the amendments so recommended 
and accepted; or the House may reject all or any of the 
recommendations of the Council, and in that case the 
Monev Bill will be deemed to have been passed by both 
Houses in the form in which it was passed by the House o 
the People, without any of the amendments recommended 
bv the Council. If a Money Bill passed by the House of 
the People and transmitted to the Council of States oi 
its recommendations is not returned to the House within 
the period of fourteen days, it will be deemed to have 
been passed by both Houses at the expiration of that period 
in the form in which it was passed by the House. 1 he 
supremacy of the House of the People in respect of Money 

Bills is thus really established. 

Meaning oe a Monev Bile. A Bill will be cons.dered o 
be a Money Bill if it contains only provisions dealing 
(«) the imposition, abolition, remission, alteration or regu- 
lation of anv tax; (6) the regulation of the borrowing of 
monev or giving of any guarantee by the Government of 
India; (c) the custody of the Consohdated Fund or the 
Contingency Fund of India; ( d ) the appropriation of 
monies out of the Consolidated Fund; («) the doclanng 
of any expenditure to be expenditure charged on the Con 
solidated Fund ; (/) the receipt of money on “‘J 
the Consolidated Fund or the Public Account (g) V 
matter incidental to all the above. If any question amc 
whether a Bill is a Money Bill or no, the dec, ion of the 
House of the People on that issue shall be tmai. 

It will be seen that in accordance with this provision a 
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Bill shall be deemed to be a Money Bill only if it contains 
any of the matters in the foregoing list, that is without 
there being introduced in it any other subject or purpose. 
This will prevent the House of the People from turning 
even ordinary Bills into Money Bills by adding to them 
some financial clause or clauses and thus making it impos- 
sible for the Upper House to amend them. 

The President’s Assent to Bills. After a Bill has 
been passed by the Houses of Parliament, it must be pre- 
sented to the President. The President may («) assent to 
the Bill, or ( b ) withhold his assent, or (c), in the case 
of Bills other than Money Bills, return the Bills for 
reconsideration of the Houses, with or without a message 
suggesting such amendment as he thinks necessary. When 
a Bill is so returned, each House shall reconsider it along 
with the suggested amendment, if any, and if the Bill is 
passed again by each House, with or without amendments, 
and is presented to the President for assent, the President 
shall not withhold his assent. 

In all constitutions the Head of the State generally has 
the power to veto legislation and the President has also 
been given that power; but it must be understood that in 
the parliamentary system even this power must be used 
by him on the recommendation of the Cabinet. Other- 
wise an outright rejection by the President of a Bill passed 
by the elected Legislature would precipitate a crisis. Even 
in the presidential system of the U.S.A., the President 
has only a qualified veto, because it can be overridden by a 
two-thirds majority of the members present at a meeting 
in each House of Congress. In fact, the power to refuse 
assent seems to be entirely incongruous with full ministerial 
responsibility and is bound in practice to remain obsolete 
and unused. No time limit has been prescribed within 
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which the President is to declare his assent or refusal and 
it is possible that the President may keep a Bill pending 
before him for an indefinite time. As the date of the 
passing of an Act is the date on which it receives the 
President’s assent, by advising the President to delay giving 
his assent, the Ministry may get an opportunity, in the 
case of exceptionally controversial measures, to reconsider 
the issues involved in them. 

Stages in the Passing of a Bill. Generally, a month’s 
notice is required for leave to introduce a Bill. A Bill 
shall be accompanied by a financial memorandum which 
shall invite particular attention to clauses involving 
expenditure and shall also give an estimate of the recur- 
ring and non-recurring expenditure involved in case the 
Bill is passed into law. Every Bill is required to pass 
through the following stages: 

(i) A member who wants to move a Bill must first seek 
leave of the chamber to introduce it. In doing so he may 
make a brief explanatory statement. An opposing member 
is also allowed to make a few remarks to explain his posi- 
tion. Then without further debate the question is put and 
if the majority of members arc in favour of leave being 
granted, the mover forthwith introduces the Bill. 

However, the Speaker may order the publication of a 
Bill in the Gazette although no motion has been made for 
leave to introduce it. In that case such a motion is not 
necessary and if the Bill is afterwards introduced it is not 
necessary to publish it again. 

(ii) After a Bill has been introduced it is published in 
the Government Gazette. 

fiii) When a Bill is introduced the member in charge 
may make one of the following motions: (a) that the 
Bill be taken into consideration at once; (b) that it be 
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referred to a Select Committee; or (e) that it be cir- 
culated for eliciting public opinion. Whenever any o . 
these motions is made, the principles of the Bill and its 
general provisions may be discussed, but not details. 1 

is called the First Reading of the Bill. 

If (c) is accepted, the Bill may be referred to a Select 

Committee after public opinion has been elicited. 

The Select Committee may hear the necessary evidence 
and usually has to submit its report, with deeming 
minutes, if any, within two months. The report and the 
minutes are published in the Gazette and also circulated 
among member. The report is then presented to the 
Legislature by the member in charge of the Bill with 
brief explanatory speech. 

(iv) After the presentation of the Select Committees 
report the member may move that the Bill as reporte 
by the Select Committee be taken into consideration, or 
be recommitted to the Select Committee or circulated for 
eliciting public opinion. If it is agreed that it should be 
immediately taken into consideration the Speaker has to 
submit the Bill clause by clause separately to the vote 
Any member can move an amendment to any clause with 
one clear day’s notice. Votes are first taken on the 
amendments and then on the clauses as they originally 
stood or as they have been amended. This is called the 
Second Reading of the Bill and constitutes the most 
important stage in its enactment because it is at this stage 
that all its clauses and sections are scrutinized in every 
particular, including their wording and even punctuation. 

(v) After the motion that the Bill be taken into con- 
sideration with or without amendments is carried, the 
member can move at once or at a later stage that the 
Bill be passed ; only verbal amendments are allowed at this 
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stage and there can be only a general discussion in respect 
of the Bill, or for its rejection. This is called the Third 
Reading of the Bill. 

Every Bill is thus required to be passed three times in 
three separate readings. After it is -passed in this way 
by one chamber it must be sent to the other chamber 
and there again it has to pass through the same proce- 
dure of three readings. After the Bill has been passed 
by both the chambers it goes to the President for his 
assent. Only after that assent is given does the Bill 
finally become law. 

Reason why the Legislative Process is Lengthy. 
It will be seen that the passage of a Bill into law involves 
quite a lengthy process which normally takes a consider- 
able time to complete, sometimes even as much as two 
or three years. Critics who are impatient of delay and 
who believe in quick action point to this dilatory proce- 
dure as one of the serious shortcomings of democracy. 
In their view the method of three readings in two Houses, 
with a Select Committee and circulation for public 
opinion coming in between, is the method of wasteful 
repetition and an extravagant indulgence in inconsequen- 
tial rhetoric. They would abridge the routine to less 
cumbrous proportions. 

Such criticism, however, misses the fundamental concept 
of the ideal of popular government. Democracy means 
rule by the people under the guidance of wise men, but 
it is not the rule only by wise men in their own unfettered 
discretion. It is of the essence of its working that all 
shades and sections of public opinion should have the 
fullest opportunity to express their opinions and to 
influence the final decisions which will, in the nature of 
things, be taken by the majority. The country which will 
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be called upon to obey a law must be adequately educated 
about all its implications before it is passed by itsckcteA 
representatives. All this will necessarily take considerable 
time and it would not be correct to interpret it as an 
unwarranted delay. Arguments, discussions, attempts at 
persuasion, vigorous criticism, extensive publicity are all 
the very soul of the democratic technique and inseparable 
from it. They do involve wastage of time and energy 
which on occasions may become inordinate and very 
annoying, but on the whole the price is worth paying for 
ensuring a conscious and informed acceptance by the 
people of a law that is proposed in their interests. 

In times of emergency when speedy action is absolutely 
essential, even a popular democracy, if it is prudent, can 
rise to the occasion. Taking into account the urgency o 
the problem and inspired by considerations of national 
safety and by a sense of discipline it can dispense with the 
lengthy discussions of normal times and pass all the three 
readings of a Bill in a few days, and even a few hours 
during one sitting, and enact it into law. There is nothing 
to prevent it from doing so. The English Parliament is 
known to have taken such a wise course more than once 
when the nation was threatened by calamities. 


Procedure in Financial Matters 

Financial Proposals on the Initiative of the Exec- 
utive. It is an essential principle of democracy that all 
taxation and all public expenditure must be voted by the 
people. The Executive, therefore, can raise money by 
levying taxes or borrowing or otherwise, and can spend 
money, only with the authority of the representatives of 
the people, that is the legislative chambers. The initia- 
tive in these matters must come from the Executive 
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because they are in direct charge of the administrative 
machine and are in a position to know exactly the nature 
of the requirements of the State and also of the limitations 
on its ability to satisfy them. All financial proposals must, 
therefore, proceed from the Government; the Legislature 
will have the power to sanction particular items or to 
reduce them or even to reject them, but they have no 
power to recommend an increase either in taxation or in 
expenditure. This is a very healthy restriction for the 
successful working of a democracy, because it imposes an 
effective check on the temptation to indulge in irresponsible 
though attractive suggestions on the part of members of 
the Legislature merely for the purpose of acquiring easy 
popularity with the electorate. 

The Budget. Estimates of the income and expenditure 
of the State are prepared by the Ministry, the finance 
Minister being mainly entrusted with that task. After they 
have been prepared, the President shall cause the annual 
finance statement, that is the Budget, for the ensuing year 
to be laid before both the Houses of Parliament. 1 he 
statement shall contain the estimated receipts as well as 
all expenditure of the Government of the Union. 1 he 
estimates of expenditure shall distinguish expenditure on 
revenue account from other expenditure and shall show 
separately (a) the sums required to me<;t expenditure 
which is charged upon the Consolidated Fund, and (b) 
the sums required to meet other expenditure proposed to 
be made from the Consolidated Fund. 

Expenditure charged on the Consolidated Fund. 
The following expenditure is charged on the Consolidated 
Fund of India: (a) the emoluments and allowances of 
the President and other expenditure relating to his ollicc; 
(b) the salaries and allowances of the Chairman and 
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Deputy Chairman of the Council of States and the 
Speaker and the Deputy Speaker of the House of the 
People; (c) debt charges, including sinking fund and 
redemption charges; (d) the salaries, allowances and 
pensions payable to Judges of the Supreme Court; pen- 
sions payable to Judges of the Federal Court (as it existed 
before the inauguration of the Constitution) ; pensions 
payable to Judges of a High Court; ( e ) the salaries, 
allowances and pensions payable to the Comptroller and 
Auditor-General of India; (/) any sums required to satisfy 
any judgement, decree or award of any court; ( g ) any 
other expenditure declared by the Constitution; for exam- 
ple, administrative expenses of the Supreme Court and of 
the Comptroller and Auditor-General, grants-in-aid to the 
States, expenses of the Union Public Sendee Commission. 
Parliament has also been given the power to add to the 
list by passing a law to that effect. 

All this expenditure which is charged upon the Con- 
solidated Fund of India will not be submitted to the vote 
of Parliament ; but all the items of expenditure are open to 
discussion by either House of Parliament. The Legisla- 
ture will thus get an opportunity every year to criticize 
the administration even in respect of matters which are 
generally supposed to be non-controversial and which are, 
therefore, no* allowed to be voted upon by the Legisla- 
ture. It may be interesting to note that under the Act 
of 1935 the salaries of Ministers, though fixed by an Act 
of the Legislature, were not allowed to be voted every year 
at the time of the Budget. This reactionary step was taken 
to prevent a repetition of what was considered by the 
British Government to be an abuse of their power by 
the Legislature when, after the Montford Reforms, they 
expressed their displeasure at the conduct of Ministers by 


PROCEDURE OF WORK IN THE LEGISLATURE 343 

reducing their salary practically to nothing, thereby com- 
pelling them to work without any remuneration. However, 
in the working of real democracy such a degree of antagon- 
ism between the Legislature and the Ministers cannot 
be reached because as soon as Ministers get even a faint 
indication of the lack of confidence of the Legislature in 
their policies they will immediately tender their resigna- 
tion. In the new Constitution the salaries of Ministers, 
as also the salaries of members of the All-India Services, 
are made subject to the annual vote of the Legislature. 
The working of a department can, therefore, be criticized, 
and grievances in regard to it can be ventilated by a 
discussion on a token or nominal cut in these salaries. 
Expenditure voted by Parliament. All expenditure 
other than that which is charged on the Consolidated 
Fund shall be submitted to the House of the People in 
the form of demands for grants; and the House shall have 
power to assent or to refuse assent to any demand, or to 
assent to any demand subject to a reduction of the amount. 
It will have no power to suggest an increase in the 
expenditure. No demand for a grant shall be made except 
on the recommendation of the President, that is, in actual 
practice, of the Government in power. After all, the 
responsibility for conducting the affairs of the State lies 
on the shoulders of the Government in existence for the 
time -being, and it is only that authority which must be 
considered competent to judge exactly what amount of 
money will be required to enable it to perform its duties 
and functions in an efficient manner. It would not only be 
odd but even demoralizing to permit members of the 
Legislature to sanction amounts of money for expenditure 
by Ministers when the latter had not demanded them. 
In the hands of political agitators who arc not particularly 
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scrupulous such a privilege is likely to be abused. There 
might be a display of competitive generosity on the part 
of members just for the purpose of pleasing the electorate, 
but at the cost of the public exchequer and also of 
public morale. The results of this kind of flirting with 
popular sentiment would surely cause great damage to 
the very concept of democracy. The Legislature of the 
United States does, indeed, possess the power of increasing 
the expenditure, but it could hardly be said that the 
results of such a system are really very satisfactory or 
desirable. 

Stages in the Passing of the Budget. The procedure 
in the Indian Parliament in regard to the passing of the 
Budget consists of the following stages: 

(i) The presentation of the Budget. On a stated day 
the Budget for the ensuing year is laid before both Houses 
of Parliament, the Finance Minister personally presenting 
it to the House of the People. While presenting the 
Budget he makes an exhaustive explanatory speech clari- 
fying all the important issues involved in the proposals. 

I he Budget and copies of the Finance Minister’s speech 
are circulated to all members who are then given some 
time to study them carefully. There is no discussion on 
the Budget on the day on which it is presented to the 
House. A Budget generally contains three different kinds 
of information: (a) actual receipts and expenditure of 
the previous year with a review of the financial position 
during that per jd; ( b ) an estimate of the receipts and 
expenditure for the coming year; (c) proposals of taxa- 
tion and other methods for meeting the expenditure of 
the coming year. The financial year is the period from 
i April of a year to 3 1 March of the next calendar year. 

(ii) General discussion. The second stage in regard 
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to the Budget is a general discussion on its proposals 
subsequent to its presentation. A certain number of days 
is allotted for this purpose. The discussion will extend 
to the Budget as a whole and to any question, principle 
or policy involved in it; but at this stage no motion shall 
be moved nor shall voting take place on any item. No 
item of expenditure is exempted from this general dis- 
cussion and even items that are charged on the Consoli- 
dated Fund can come within the purview of the criticism 
of the legislators. In fact, this is an occasion on which 
members of the different parties and particularly those 
of the opposition parties give expression to their grievances 
against the administration as a whole and they may cite 
instances in support of their criticism of the way in 
which particular departments of government have been 


actually functioning. 

(iii) Demands for grants. After the general chscuss.on 
is over, the estimates are submitted to the House of the 
People in the form of demands for grants under particular 
heads. They are put forward by the Ministers of the 
respective departments who make explanatory speeches 
justifying the amounts mentioned in the demands. 
Speeches from members may follow and the House may 
ultimately assent to the demands or refuse them altogether 
or reduce the amount that is demanded, amendments 
being moved for the latter two purposes, lire House 
has no power to increase the amount demanded. The 
Speaker in consultation with the Leader of the House 
allots a definite number of days for the discussion and 
voting of demands for grants. It is, of course, necessary 
that such a restriction should be imposed, otherwise 
discussions might become endless and the work of the 
Government unnecessarily hampered. The number 
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days so allotted must not, however, be too small, because 
it would amount to a denial of an adequate opportunity 
to the members of the Legislature to ventilate the 
grievances and opinions of the public on particular issues. 
On the last of the days allotted for the voting of grants 
at a stated hour in the evening — 5 o’clock has been 
prescribed in the Rules — the Speaker must stop all dis- 
cussions and put all the remaining demands to the vote 
of the House which will be at liberty to accept them or 
to throw them out, but which will now have no oppor- 
tunity to modify them in any way. 

Cut Motions. When a demand is made by a Minister, 
a cut may be proposed in it by any member. The 
motion for a cut, which comes in the form of an 
amendment, may be intended to bring about reduction 
in the expenditure, because in the opinion of the mover 
there is scope and justification for such a reduction. 
If the motion is passed, the department concerned will 
actually get only that amount to spend as has been 
sanctioned by the Legislature. Substantial cuts are not 
likely to be proposed by members belonging to the party 
in power, because the Ministers are their own leaders in 
whom they have implicit confidence and whose lead they 
are normally expected to follow on all occasions. If there 
are se: eus differences of opinion between the leaders and 
their fo.. ./were they can be thrashed out at party meetings 
and Ministers may even agree to yield to the pressure 
that may be exerted on them by the rank and file; so 
that when the matter comes up before the Legislature 
the Minister himself may announce that he has accepted 
certain modifications. On the other hand, members of 
the Opposition may suggest substantial cuts for the 
purpose of effecting economy. But there is no chance of 
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their proposals being passed, because they are in a 
minority in the House. 

Token Cuts. Most of the cuts which are moved are 
not however, intended to reduce the amount of expendi- 
ture. They are called token cuts and suggest a reduction 
of only Re i, Rs 10 or Rs 100 in the amount that is 
demanded. The idea is to get an opportunity to discuss 
the operations of that particular department, to expose its 
inefficiency or weaknesses and to suggest concrete ways of 
improvement. Members of the party in power as also 
members of the Opposition may move such motions. 
Ministers intervene in the debates, give replies to criti- 
cisms and clarify issues. Quite often such motions are 
not pressed to a division because their purpose is sene 
when adequate discussion has taken place. But, if such 
a motion made by a member of the Opposition is passed 
by the majority of the House, it may be taken to be a 
vote of no-confidence in the Ministry and the resignation 
of the Government may follow. This is, however, no 
likely to happen as long as the solidarity and discipline of 

the political party in power are intact. 

Lesser Power to the Council of States. The powem 
of the Council of Stales in respect of financial matters 
are lesser than those conferred upon the House of die 
People. The Budget must be presented to it and it has 
a right to hold a general discussion on all its items includ- 
ing expenditure charged upon the Consolidated lunch 
This occasion can be utilized by its members to express 
their opinion on the general working of the various 
departments of the State and thus present the poin of 
view of a bodv, many of the members of which are sup 
nosed to be ‘ elder statesmen ’. However, no motions can 
be made at this stage and there can be no taking of votes. 
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The Council does not possess the right of voting grants; 
that is the exclusive privilege of the House of the People. 
There is no question, therefore, of any demand for grants 
being submitted to the Council of States and any cut 
motions being suggested on them. 

Appropriation Bills. After all the grants demanded by 
Ministers have been made by the House of the People, a 
Bill called the Appropriation Bill is introduced in the 
House. This Bill provides for the appropriation out of 
the Consolidated Fund of India of all monies required to 
meet (a) the grants voted by the House of the People, 
( b ) the expenditure charged on the Consolidated Fund 
of India not exceeding the amount shown in the Budget. 
No amendment can be proposed to any such Bill in either 
House of Parliament which will have the effect of varying 
the amount or altering the destination of any grant made 
by the House, or of varying the amount of any expendi- 
ture charged on the Consolidated Fund. The Bill, like 
any other Bill, must be passed by both the Houses before 
it can be enacted into law. 

No money shall be withdrawn from the Consolidated 
Fund of India except under appropriation made by the 
Appropriation Act. The mere voting of grants by the 
House does not by itself authorize expenditure of money 
out of the Consolidated Fund. It will be seen that the 
Appropriation Act contains authorization in respect of 
expenditure voted as well as expenditure charged upon 
the Fund. 

Supplementary Budgets. It may happen that an 
amount authorized by the Appropriation Act for being 
spent on a particular service during the current financial 
year is found insufficient or some need may arise during 
the year for supplementary or additional expenditure 
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which was not contemplated when the Budget was pre- 
pared and presented; it may also happen that money has 
been spent on some service during the financial year in 
excess of the amount granted for that service for that year. 
In such cases supplementary budgets must be laid before 
both the Houses of Parliament showing the estimated 
amount of the additional expenditure, and demands for 
grants to cover that amount must be presented to the 
House of the People for its sanction. After the grants are 
voted by the House, an Appropriation Bill embodying 
them must be presented to both the Houses of Parliament 
and* 1 passed by them into an Act. Supplementary budgets 
are naturally not looked upon with much favour by 
members of the Legislature, because thcy P ract,«Uy 
amount to an ex post facto confirmation of the expend! 
ture which has already been incurred by the 
in anticipation of the Legislature s sanction. It will be 
almost impossible to refuse such requests made by the 
Executive and the Legislature may feel that such 
method tends to diminish its control over national finance. 
Ye the power of spending money, in exceptional cases 
,n excess of the amount sanctioned cannot be denied to 
he Executive, because unforeseen circumstances may arise 
and the situation must be handled with efficiency and 

dispatch. In a responsible democracy the Executive may 

be trusted to exercise such power only when it is ab so 
Lely necessary to do so, bearing in mind constantly tu 

cr ,: r : t nf the Constitution. . , 

Emergency Expenditure. Sometimes, in a nationa 
emergency the Government may feel that it is essential to 

spend some amount of JbV'fo" it 
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be full of unpredictable elements. Similarly, sometimes 
the services for which expenditure has to be incurred 
may be of such a magnitude and of such an indefinite 
character that details of the expenditure cannot be previ- 
ously worked out and given in the Budget; demands for 
the necessary expenditure will, therefore, have to be made 
in rather an unexpected manner. Occasions may also 
arise when a particular or special purpose does not form 
part of the current services of the year and yet expendi- 
ture on it is considered desirable during the current year. 
Money will, therefore, have to be voted by the House 
separately for such a particular purpose. In order to 
cover all these exceptional circumstances the House of the 
People has been given the power to pass the necessary 
Appropriation Acts. 

Finance Bill. It is the practice in India to submit 
to the Legislature cverv year what is known as the 
Finance Bill which incorporates all proposals of new 
taxes as well as of changes in the rates of taxes or duties 
which are already in operation according to permanent 
Acts passed for that purpose (for example, changes in 
the rates of income-tax which arc already in operation 
under the Income Tax Act, or changes in the rates of 
customs duties, which are already in operation under the 
Indian Tariff Act, or changes in the rates of postage 
which are already in operation under the Indian Post 
Office Acts, and so on). This Bill, like other Bills, has 
to be passed by both the Houses before it can become 
an Act. It must be understood that an Appropriation 
Act embodies proposals for expenditure while the annual 
Finance Act embodies all proposals for taxation and 

revenue for the financial year. 

/ 

No Money Bill and no amendment to such a Bill can 
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be introduced except on the recommendation of the 
President and such a Bill shall not be introduced in the 
Council of States. 

D. Parliamentary Committees 

The work of government in a modern democratic 
welfare state assumes huge proportions and it is also of a 
a very difficult and complex character. With the state 
purposely undertaking heavy responsibility in every- field 
of corporate life— economic, social, educational and cul- 
tural — the elected legislature which is rightly described 
as the nation in miniature must prove itself to be fully 
equal to the task. Details of policy and their practicability 
have to be thought out in every sphere and then accepted 
Their implementation has to be watched with the greatest 
vigilance and care. It must be remembered that a gigantic 
administrative machine must necessarily be a ^ vital adjunct 
of an active and ambitious democracy, and the legislature 
will have to be constantly alert to ensure that the enormous 
executive powers that inevitably have to be vested m h 
machine .are properly exercised, are not exceeded either 

in letter or in spirit, and arc not abused. 

Obviously all the five hundred members of the legisla- 
ture cannot perform these functions collectively as a body. 
The number is far too big to permit such a possibility 
There has therefore, developed in modern democracies th 
system of working through parliamentary committees, .eac 
consisting of members of parliament or the 1 eg, ature 
, j u t rhamber or nominated by its speaxcr <tuu 

the state nas u. u . . Thc i r members arc 

the legislature displays in that worn. 
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expected to contain representatives of all parties in the 
House; they have to hold meetings, call for evidence, 
examine witnesses, and after full deliberations to submit 
their reports or findings to the parent body, namely, 
Parliament. The latter can then consider these reports and 
take on them whatever action it deems necessary to take. 

The system of parliamentary committees which has now 
come to be universally adopted makes it possible for the 
legislature to work on the principle of division of labour, 
a few members of the legislature who are particularly 
interested in a subject being called upon to devote their 
time, experience and talent for helping to determine poli- 
cies and actions in respect of that subject. Another 
important advantage of the system of parliamentary com- 
mittees is that the work of government gets distributed and 
diffused over large sectors of the House and contributes to 
creating that general sense of intimacy and realism about 
the affairs of the state which is so essential and healthy 
for the success of democracy. It must be made clear that 
these committees arc not statutory bodies created by the 
Constitution. T hey arc entirely the creations of Parlia- 
ment and are brought into existence under the rule-making 
power that has been conferred on that body. 

Several 'ommittecs are provided for in the Rules of 
Procedur die House of the People. Two of them may 
be described '< some detail: 

Committee on Public Accounts. At the commence- 
ment of the first session of Parliament every year a 
committee is constituted consisting of not more than 
fifteen members of the House of the People elected from 
itself by proportional representation. The Committee has 
to satisfy itself that monies shown in the accounts as 
disbursed were legally available for or applicable to the 
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service *or purpose concerned, that the expenditure con- 
forms to the authority which governs it and to examine 
such trading, manufacturing and profit and loss accounts 
and balance sheets as the President may have required to 
be prepared ; the Committee will also examine the Auditor- 
General’s Report. Scrutiny by such a parliamentary 
committee is a great check on the Executive. Its report 
exposes any irregularities in national expenditure though 
they cannot be corrected retrospectively; the Committees 
investigations are in the nature of a post-mortem ami 
serve as a warning and a corrective for the future. 
Committee on Estimates. This committee is to consist 
of not more than twenty-five members elected by the 
House every year from amongst its members according to 
the system of proportional representation The term of 
office of a member is one year. It is the duty of tin 
committee to report about economics, improvement in 
organization, efficiency or administrative reform that may 
be effected in the estimates, to suggest alternative polices 
to bring about economy and efficiency in administration, 
to examine whether the money is well laid out within the 
limits of the policy implied in the estimates and » 
suggest the form in which estimates shall be presented to 

^It ^lTbe seen that the Committee on Public Accounts 
has to examine accounts quite some time after expend, turn 
has actually been incurred; its exposures and criticisms 
will fie a salutary check on the administration, particularly 
for future action. On the other hand, the Committee on 
Estimates is concerned with the working of different 
Ministries during the course of the budget year; n . the 
light of the estimates sanctioned for a particular Ministry 
in the current Budget, it may examine the expenditure of 
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the Ministry more or less as it is in the process of being 
incurred and make its own recommendations for ensuring 
better economy and efficiency. 

Besides these two committees, there are the Business 
Advisory Committee, Committee on Private Members’ 
Bills and Resolutions, Committee on Petitions, Committee 
of Privileges, Committee on Subordinate Legislation, Com- 
mittee on Government Assurances, Committee on Absence 
of Members, Rules Committee and Parliamentary Com- 
mittees. The names of these committees are fairlv indi- 

4 

cativc of the purposes for which they are formed. 
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THE UNION JUDICIARY: 

THE SUPREME COURT 

Importance of the Court. A Supreme Court of 
Justice is, in the nature of things, an essential and integral 
part of a federal constitution. In that system of govern- 
ment, the Constitution prescribes the distribution of powers 
between the Central Government and the units which 
compose the federation; and each one of these two 
authorities, subject to the other provisions of the Consti- 
tution, is vested with exclusive jurisdiction within its own 
particular sphere. No such fundamental demarcation of 
spheres exists in a unitary State because all authority is 
supposed to be concentrated in one single national govern- 
ment. A federation, on the other hand is a kind of 
arrangement, consciously and purposely evolved, the pecu- 
liarity of which is that different political units arc combined 
to form a larger and indestructible whole for purposes 
of the common good but in which the units are allowed 
to retain their identity and enjoy considerable freedom 
of governmental action in a sphere that is defined for 
them. It may be that in spite of the meticulous care with 
which the distribution of powers may have been defined, 
some ambiguity, some overlapping, may have still re- 
mained, and disputes may arise between the Centre and 
the units in regard to interpretation about their respective 
jurisdictions. A superior authority must be provided to 
resolve such disputes and conflicts by an authoritative 
pronouncement of the precise meaning of the Constitution 
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in respect of the controversial issues. That important duty 
is primarily assigned to the Supreme Court. It is the 
highest judicial tribunal created by the Constitution, and 
its verdicts are binding upon all Governments within the 
Federation, that is, both the Central Government and the 
State Governments. 

In spite of the fact that in the Indian Federation the 
Central or Union Government is invested with very large 
powers, and therefore the nature of the duties of the 
Supreme Court may not be exactly the same as that of 
the Supreme Court of the United States, the importance of 
the role that will be played by the Court in the constitu- 
tional working of the country cannot be minimized. In 
many respects and on several occasions the interpretation 
of the Court will have to be sought and given, particularly 
during the early formative stages of the operation of the 
Constitution. 

Integrated Judiciary in the Indian Federation. 
Attention may again be drawn to the remarkable feature 
of the Indian Constitution that although it is federal in 
character the judiciary that it has set up is a single 
integrated judiciary for the whole Union. This is different 
from the U.S.A. where the Federal and State judiciary 
are separate and independent of each other, there being 
separate federal courts to administer and enforce federal 
laws throughout the country. In India, the Supreme 
Court and the High Courts are units in the same structure 
and provide remedies in all cases arising under any law. 
There are no separate Union courts, at least at present, 
to administer Union laws in the States, but the Consti- 
tution has expressly empowered Parliament to establish 
additional courts for the administration of laws relating to 
matters mentioned in the Union List. If such a step is 
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taken by Parliament, a dual organization of courts may 
come into existence; but it will only be a question of 
organizational convenience and will not amount to a 
departure from the basic principle of an integrated judi- 
ciary, competent to try cases under all laws, whether civil, 
criminal or constitutional. 

Number and Appointment. The Constitution lays down 
that there shall be a Supreme Court of India consisting 
of a Chief Justice of India and not more than seven other 
judges; Parliament, however, may by law prescribe a 
larger number. No minimum number is prescribed and 
the Court at present consists of six judges including 
the Chief Justice. Every judge of the Supreme Court 
. shall be appointed by the President after consultation with 
such of the judges of the Supreme Court and of the 
High Courts in the States as the President may deem 
necessary for the purpose; in the case of appointment of 
a judge other than the Chief Justice, the Chief Justice 
of India shall always be consulted. It will thus be seen 
that the appointments arc not made purely by the Lxecu- 
' tive and the danger of persons being selected to hold such 
important offices on a political basis is minimized to a 
very great extent. On the other hand, the appointments 
are not left to be made only by the Chief Justice even 
though he is the highest judicial authority; that would 
have invested the judiciary with a degree of independence 
which cannot properly fit in with any form of government. 
Tenure. A judge of the Supreme Court will hold office 
until he attains the age of sixty-five years, which is higher 
than the usual age of superannuation. He may, however, 
resign his office earlier, and may also be removed from 
his office on the ground of proved misbehaviour or 
incapacity. The order for removal shall be passed by the 
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President; but before he can do so an- address by each 
House of Parliament supported by a majority of the total 
membership of each House, and by a majority of not less 
than two-thirds of the members present and voting, has 
to be presented to the President for such removal on the 
ground of proved misbehaviour or incapacity. The pro- 
cedure for the presentation of such an address and for the 
investigation and proof of the misbehaviour or incapacity 
of a judge may be regulated by Parliament by law. 
Perfect security of tenure is thus guaranteed to the judges. 
This is essential to enable them to perform their duties 
with absolute impartiality and independence, regardless 
of the social or official status of the parties involved in a 
dispute. 

Qualifications. A person shall not be qualified for 
appointment as a judge of the Supreme Court unless 
he is a citizen of India and ( a ) has been for at least 
five years a judge of a High Court, or ( b ) has been for 
at least ten years an advocate of a High Court, or (c) is 
in the opinion of the President a distinguished jurist. 
Non-practising lawyers who are, however, great experts 
in constitutional law can thus find a place on the Bench 
of the Supreme Court. Professors of law in universities 
may not be practising lawyers, yet their study and 
knowledge of law may be so deep that they can become 
successful judges. That has actually been the experience 
of the U.S.A. No person who has held office as a judge 
of the Supreme Court can plead or act in any court or 
before any authority within the territory of India. 

Oath, Salary and other Privileges. Every person 
appointed to be a judge of the Supreme Court shall take 
an oath or make an affirmation before he enters upon his 
office that he will bear true faith and allegiance to the 
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Constitution of India and that he will duly and faithfully 
and to the best of his ability, knowledge and judgement 
perform the duties of his office without fear or favour, 
affection or ill-will. The Constitution has laid down in 
the Second Schedule the salaries which should be paid 
to the judges of the Supreme Court. The Chief Justice 
will get Rs 5,000 per month, and any other judge Rs 4,000 
per month. Every judge of the Court shall also be entitled 
without payment of rent to the use of an official residence. 
He shall receive such reasonable travelling allowances and 
other facilities while travelling as the President may from 
time to time prescribe. He will have the same rights ,n 
respect of leave and pension which were formerly enjoyed 
bv the judges of the Federal Court. It is thus clear that 
Parliament will have no right to interfere with the salaries 
of the Supreme Court judges because they are fixed by 
the ' Constitution itself; any variation m them can 
effected only bv an amendment to the Constitution. If, 
however the President at any time issues a Proclamation 
of ‘ financial emergency ’ he has got the power 
the salaries of judges. Parliament has been "P r " s > f '' C ’ 
the Dower to pass legislation regulating the privileges, 
allowances and rights of judges and "’^.ficatrons can^e 
introduced in them by the ordinary legislative process 
However, they cannot be varied to the disadvantage o 

wCthc office of Chief Justice of India 
. or when he is unable for any reason to perform 

ffie dut s°of hU Office, those duties shall be performed by 
1, ol of the other judges of the Court as the President 

may appoint for the purpose. If at any , . ,mc ourt 
’ ‘ 1 liable to hold or continue a session of the Court 

rtS 1 M. may m,..,. a .1 ad, 
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High Court to attend the sittings of the Supreme Court 
as an ad hoc judge for such period as may be necessary; 
he must, however, take the previous consent of the Presi- 
dent for doing so, and must also consult the Chief Justice 
of the High Court concerned. It shall be the duty of the 
judge so appointed to attend to the work assigned to him 
in the Supreme Court in priority to his other duties. The 
Chief Justice of India may also at any time, that is 
whether a quorum of judges is available or not, request 
any person who has held the office of a judge of the 
Supreme Court but who has retired, to sit and act as a 
judge of the Court again; but the previous consent of the 
President must be taken before such an appointment can 
be made, and the consent of the person concerned would 
also be necessary. These provisions are intended to impart 
some elasticity to the numerical strength of the Supreme 
Court, making it easily possible to increase the nuntber 
whenever pressure of work demands it. 

The Supreme Court shall be a Court of record and shall 
have all the powers of such a Court including the power 
to punish for contempt of itself. A Court of record is a 
Court ‘ whose acts and proceedings are enrolled for a 
perpetual memory and testimony. These records arc of 
such high authority that their truth cannot be questioned 
in any Court ’. The Supreme Court shall sit in Delhi or 
in such other place or places as the Chief Justice of India 
may, with the approval of the President, from time to 
time, appoint. 

Original Jurisdiction. The Supreme Court has exclu- 
sive original jurisdiction in the following cases (a) between 
the Government of India and one or more States; (b) 
between the Government of India and any State or States 
on one side and one or more other States on the other 
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side; or (c) between two or more States, if and in so far 
as the dispute involves any question on which the existence 
or .extent of a legal right depends; the jurisdiction of the 
Court will not, however, extend to disputes arising out o 
any treaty, agreement, engagement, or sanad which was 
entered into or executed before the commencement of he 
Constitution with any of the States mentioned in Part B 
of the First Schedule. The Supreme Court has no original 

jurisdiction over cases and suits to which c,t,zc ^ arc a 
party nor in suits between residents of different States or 
between a State and a resident of another ^ate or between 
a nrivatc individual and the Government of India. It is 
a tribunal for settling disputes between the 
units of the Federation. The term ‘ legal 

right which “"nfmxTd byTc Authority of the State, 

jurisdiction of the Supreme also 

rs.’^sr «. f .1— 

" c T v ii C :: any'en-inar cases; appeals by special leave 
of the Supreme Court in any other case; and trans.uonal 

jurisdiction w thc Supreme Court from any 

judgement decree or final a 

zsa -s, r 

involves a substantia ques High Court has 

lion of the Constrtution^ Whem ^ ^ may 

refused to give such judgement, if it 

grant special leave to appeal from such j l. 
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is satisfied that the case involves a substantial question of 
law as to the interpretation of the Constitution. An 
appeal shall also lie to the Supreme Court from any 
judgement, decree or final order in a civil proceeding of 
a High Court in the territory of India if the High Court 
certifies (a) that the amount or the value of the subject- 
matter of the dispute is not less than Rs 20,000, or such 
other sum as may be specified in that behalf by Parlia- 
ment by law, or (b) that the judgement, decree or final 
^ c tl \ , or indirectly, some claim or ques- 

tion respecting property of the like amount or value, or 
(r) that the case is a fit one for appeal to the Supreme 
Court or that the appeal involves some substantial question 
of law. No appeal shall lie to the Supreme Court from 
the judgement of one judge of a High Court, unless 
Parliament provides otherwise bv law. 

4 

An appeal shall lie to the Supreme Court from any 
judgement, final order or sentence in a criminal proceed- 
ing of a High Court in the territory of India if the High 
Court (a) has, on appeal, reversed an order of acquittal 
of an accused person and sentenced him to death, or (b) 
had withdrawn for trial before itself any case from any 
court subordinate to its authority and has in such trial 
convicted an accused person and sentenced him to death, 
or (r) certifies that the case is a fit one for appeal to 
the Supreme Court. Parliament may by law confer on 
the Supreme Court any further powers to hear appeals 
from any judgement in a criminal proceeding of a High 
Court subject to such conditions and limitations as may 
be specified by such law. 

The Supreme Court shall also have jurisdiction and 
powers with respect to any matter to which the provisions 
stated above do not apply if jurisdiction and powers in 
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relation to that matter were exercisable by the Federal 
Court before the commencement of the Constitution; this 
power will lie in the Supreme Court until Parliament has 

bv law decided otherwise. 

Special Leave to Appeal. The Supreme Court may, 

in its discretion, grant special leave to appeal from any 

judgement, decree, sentence or order in any case or matter 

passed or made by any court or tribunal in the territory 

of India; but this shall not apply to any judgement or 

sentence or order passed by any court -nsthuted under 

any law relating to the Armed lorces. This power 

intended to cover all such cases which may not have been 

specifically put down as coming within the purview » 

the Suprem, Court but in which the interference of tha 

Court may be necessary in the interests of justice. 1 he 

pow?r would be exercised to give relief to an aggrieved 

party if it were felt that the principles of natural justice 

had V not been observed. The Supreme Court has also 

been gTven the power to review its own judgement or 

order for reasons which may have been put down in the 

Rules and which in its opinion justified such a review. 
Rules ana , addition to the jurisdiction 

Additional Jua.sD.cT.oN the Constitution 

conferred upon ^ the P ^ furthcr jurisdiction 

itself, Parliamc Y ct tQ any o[ thc matters in 
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powers as may appear to be necessary or desirable for the 
purpose of enabling the Court more effectively to exercise 
the jurisdiction conferred upon it by the Constitution. 

The law declared by the Supreme Court shall be binding 
on all courts within the territory of India. As the highest 
court of the land its pronouncements must be taken as 
the most authoritative guidance and interpretation in all 
disputed matters and will secure uniformity of judicial 
exposition and practice throughout the country. The 
Supreme Court may pass decrees or orders for the vindi- 
cation of justice in any case or matter pending before it 
and any decree or order shall be enforceable throughout 
the territory of India. The Court shall also have power 
to make any order for the purpose of securing the attend- 
ance of any person or production of any documents con- 
cerning any contempt of itself. The judgements of the 
Court will not, therefore, be merely in a declaratory form. 
They can be executed by the Court’s authority in accord- 
ance with any law that may be passed by Parliament for 
that purpose. 

Consultative Jurisdiction. If at any time it appears 
to the President that a question- of law or fact has arisen 
which is of such a nature and of such public importance 
that it is expedient to obtain the opinion of the Supreme 
Court upon it, he may refer the question to that Court for 
consideration and the Court may after such hearing as 
it thinks fit report to the President its opinion. 

I his is a kind of advisory or consultative function which 

4 

the Court may be called upon to perform and may be 
found to be very useful by the Government when they are 
not sure about the validity of any legislative measure which 
they are contemplating in the interest of the public. A 
favourable opinion given by the judges will fortify their 
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position; an unfavourable opinion on the other hand will 

avoid unnecessary litigation in future. 

It thus seems to be a useful device, but several 

eminent jurists have criticized this method of eliciting 
advisory opinion on the ground that it will have little 
value, because, being based on hypothetical and not 
concrete questions, it would be entirely speculative m 
character and would also prejudice the interests of future 
litigants. It may be noted that when a question is so 
referred to the Supreme Court for its opinion the Court 
is not bound to give it, though normally speaking it will 
not decline to do so. It is also true that the opinion ,t 
gives will not be binding upon the authority which has 
sought it. In fact the expression of such an opinion does 
not amount to a judicial pronouncement which is binding 
upon any parly; the Supreme Court itself wi not be 
prevented from giving a contrary judgement if it feels 
inclined to do so in case the matter comes up before it 

again as a result of a legal dispute. 

All authorities, civil and judicial, in the territory of 
India shall act in aid of the Supreme Court. There is, 
therefore, no question of attempts being made to defy the 
Court’s powers or indirectly to sabotage any of its orders 
Power to Make Rules and Regulations. Subject to 
the provisions of any law made by Parliament, the Supreme 
Court may make rules for regulating generally the practices 
and procedure of the Court in respect of such matters as 
persons practising before the Court, hearing appea s, review- 
ing its own orders or judgements, costs and fees of proceed- 
ings, granting of bail, stay of proceedings, etc 1 he rules 
may also fix the minimum number of judges who are to si 
for any purpose, and may provide for the powers of single 
judges' and Division Courts. The minimum number of 
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judges who are to sit for the purpose of deciding any case 
involving a substantial question of law as to the mterpre a- 
tion of the Constitution or for the purpose of hearing any 
reference made by the President shall be five. No judge- 
ment shall be delivered by the Supreme Court except in an 
open Court; no judgement and no opinion shall be deli- 
vered by it except with the concurrence of a majonty ot 
the judges present at the hearing of the case, although a 
judge who does not concur shall not be prevented from 

delivering a dissenting judgement or opinion. 
Appointment of Court Officers. Appointments ot 
officers and servants of the Supreme Court shall be made 
by the Chief Justice of India or such other judge or officer 
of the Court as he may direct; the President may, however, 
by rule require that no person not already attached to the 
Court shall be appointed to any office except after con- 
sultation with the Union Public Service Commission. Ihe 
conditions of sendee of officers and servants of the Supreme 
Court shall be such as may be prescribed by rules made by 
the Chief Justice of India, but in so far as the rules relate 
to salaries, allowances, leave or pensions they will require 
the approval of the President. The administrative expenses 
of the Supreme Court including all salaries, allowances and 
pensions shall be charged upon the Consolidated Fund of 
India, anti arc not therefore left to be annually voted by 
the Legislature. All this is in keeping with the basic prin- 
ciple of the Constitution that the judiciary will have all 
the independence that is necessary for the dispensation of 
justice without fear or favour, and yet it will not be endow- 
ed with such a degree of independence and such powers 
as will make the judiciary a kind of State within the State. 
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THE ATTORNEY-GENERAL AND THE 
COMPTROLLER AND AUDITOR- 
GENERAL OF INDIA 

It is proposed to describe in this chapter the functions 
and duties of two important officers of the Union Govern- 
ment whose appointment is considered to be so essential 
that it is prescribed by the Constitution itself, and is thus 
made obligatory on the Government. One of them is 
charged with the performance of legal and legislative duties, 
while the other is charged with the responsibility of super- 
vising and auditing national expenditure, and keeping 
national accounts in a systematic manner. The former is 
called the Attorney-General of India and the latter is 
called the Comptroller and Auditor-General of India. 

The Attorney-General of India 

Need for a Law Officer. Every Government requires 
the services of law officers possessed of the highest legal 
qualifications and of ample experience of legal work. For 
the implementation of ministerial policies which embody 
social ideals and which have been endorsed by the nation, 
a large number of laws have to be enacted in a modern 
democratic State. The intent and purpose of these laws 
are determined by the Ministry representing the people, 
but they have to be adequately expressed in correct tech- 
nical language which must avoid ambiguities, inaccuracies 
and extraneous implications. The work of satisfactorily 
drafting a Bill is very difficult; it requires the knowledge 
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and experience of an expert at the highest level. Similarly* 
a government is often involved in legal proceedings either 
as plaintiff or prosecutor or defendant, and its side has 
to be effectively represented in a court of law whenever 
it is a party in a dispute. It must have, therefore, constantly 
ready at hand a counsel of great eminence to advise on 
all legal matters, to plead and to conduct cases on behalf 
of the Government in courts of law, and to prepare 
drafts of Bills proposed to be submitted by it to the 
Legislature. 

A Political Office. The Attorney-General’s office is 
generally considered to be a political office, similar to tfce 
office of Minister, though he need not necessarily be a very 
active politician. Primarily he must be a reputed expert 
in law whose competence is acknowledged on all hands, 
because his duties and responsibilities appertain to the 
interests of the nation as a whole. But it is also felt that 
unless he shares fully the general views and outlook of the 
party in power in all important matters, and honestly 
believes in its ideals, it may not be easy for him to give 
adequate expression in words to all that the party aspires 
to and all that it has promised to the electorate. After 
all, law is an instrument for carrying out the public will 
and proposals made by responsible Ministries are intended 
to implement policies which have the sanction of that 
will. The cold, erudite and mechanical approach of a 
mere expert, however correct and valuable in itself, will 
not be enough for such implementation; there must also 
be the warmth of sympathy and a sense of intellectual con- 
viction to motivate the expert. In England, the Attorney- 
General is a prominent party leader who comes into office 
with his party and goes out with it. A similar practice is , 
followed in other parliamentary Governments and is also 
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expected to be followed in India, though no occasion has 
as yet arisen to set up a precedent in this matter. 
Appointment, Qualifications and Duties. The Attor- 
ney-General is, according to the strict letter of the Consti- 
tution, to be appointed by the President, but like Ministers 
of the Cabinet he will in actual practice be appointed by 
the Prime Minister probably in consultation with the Law 
Minister, though he will have no place in the Cabinet. 
He must be a person who is qualified to be appointed as 
a judge of the Supreme Court. It shall be the duty of this 
officer to give advice to the Government of India upon 
such legal matters, and to perform such other duties of 
a legal character as may from time to time be referred 
or assigned to him by the President. He has also to dis- 
charge the functions conferred on him by the Constitution 
or by any other law which is in force for the time being. 
The Attorney-General shall have the right of audience m 
all courts in the territory of India. He holds office during 
the pleasure of the President and shall receive such remu- 
neration as the President may determine. I he President 
has already made rules for the purpose, and they prescribe 
that the Attorney-General shall be paid a retainer of 
Rs 4,000 per month, that he shall normally reside m 
New Delhi and that it shall be his duty to advise the 
Government on such legal matters as are referred to him, 
to appear on behalf of the Government in all cases in the 
Supreme Court in which the Government of India is 
concerned, and to discharge the functions conferred on 
him by the Constitution. 

The Comptroller and Auditor-General of India 

Importance of Auditing Expenditure. In a demo- 
cratic system, control over the purse must vest in the 


370 INTRODUCTION TO THE INDIAN CONSTITUTION 

Legislature and it is that body alone which can vote grants 
of expenditure for the Government. But it is not enough to 
possess only this power; the Legislature must further have 
the means to satisfy itself that the grants voted by it 
have actually been spent for the purposes for which they 
were voted, in the amounts in which they were voted, 
and by the persons who were authorized to spend them. 
It is therefore of the utmost importance to set up machi- 
nery to check and audit the accounts of the Government 
and to report how far the Legislature’s desires have been 
scrupulously carried out and to what extent there have 
been irregularities and lapses. The machinery must obvi- 
ously be composed of officers who are possessed not merely 
of the requisite professional and expert competence to 
fulfil the obligations of this office, but also of that inde- 
pendence and freedom from interference which will enable 
them to execute their job fearlessly and with complete 
impartiality. The Constitution has, therefore, made provi- 
sion for the appointment of a Comptroller and Auditor- 
General of India. It lays down that there shall be such 
an officer and therefore no option is left to the Govern- 
ment as to whether he should be appointed or not. 
Appointment and Oath. The Comptroller and Auditor- 
General is appointed by the President and can be removed 
from office in the manner in which and on the grounds 
on which a judge of the Supreme Court can be removed 
and not otherwise. The officer, before he enters upon 
his office, must take an oath or make an affirmation 
before the President or any other person appointed by him 
in that behalf that he will bear true faith and allegiance 
to the Constitution of India and that he will duly, faith- 
fully and to the best of his ability, knowledge and judge- 
ment perform the duties of his office without fear or 
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favour, affection or ill-will and that he will uphold the 
Constitution and the laws. 

Salary. The salary and other conditions of service of the 
Comptroller and Auditor-General shall be determined by 
Parliament and until they arc so determined he will get a 
salary at the rate of Rs 4,000 per month as provided for 
in the Second Schedule of the Constitution. Neither his 
salary nor his rights in respect of leave, pension or age of 
retirement shall be varied to his disadvantage after his 
appointment. He will not be eligible to hold any further 
office either under the Government of India or under the 
Government of any State after he has retired from the 
post of the Comptroller and Auditor-General. The admi- 
nistrative expenses of the office including all salaries, 
allowances and pensions shall be charged upon the Con- 
solidated Fund of India. It will thus be seen that the 
Comptroller and Auditor-General and his department arc 
made independent of any control by the Executive. He 
has been described as the guardian of the national purse 
and the most potent instrument created by the Constitution 
for safeguarding the implementation of the Legislatures 
wishes in respect of national expenditure. 

Duties. In his capacity as Comptroller, following the 
British model, this high official may be expected to have 
the duty to sec that no money Ls taken out of the Consoli- 
dated Fund, whether of the Union or of a State, without 
statutory authority, and in his capacity as Auditor of the 
Public Accounts to sec that the money issued out of the 
Consolidated Fund is spent in accordance with the grants 
sanctioned by the respective legislatures. His duties and 
the powers to be exercised by him in regard to the accounts 
of the Indian Union and of the States and of any other 
authority or body are to be prescribed by Parliament, and 
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until Parliament has prescribed them they will be such as 
were exercised by the Auditor-General of India immediately 
before the commencement of the Constitution. This 
department has to audit the expenditure of the Government 
and to satisfy itself that the monies shown as spent are 
actually spent; it compiles the accounts of such audited 
expenditure, enforces the financial rules and orders in 
respect of Government expenditure and sees to it that the 
expenditure has been sanctioned by the proper authority. 
A report on all these matters has to be submitted by the 
Comptroller and Auditor-General to the President regard- 
ing the accounts of the Union and to the Governor of 
a State regarding the accounts of the State. Both these 
accounts must be kept in such form as will be prescribed 
by him with the approval of the President. The President 
and the Governor shall cause these reports to be laid before 
each House of Parliament or before the Legislature of the 
State who will then have the opportunity of discussing 
them. In fact after such reports are presented they are 
referred to the Committee on Public Accounts of each 
House and are scrutinized by the Committee in detail. 
The Committee has to satisfy itself, among other things, 
that the monies shown in the accounts as having been 
disbursed were legally available for and applicable to the 
services to which they have been applied and that the 
expenditure has conformed to the authority which governed 
it. A report of the Committee’s findings has to be sub- 
mitted to the Legislature which may then take any action 
on it as it deems necessary. Such reports arc generally very 
revealing and enlightening documents, pointing out grave 
errors and cases of dereliction of duty on the part of the 
Administration, and evoke a vigorous discussion. 
Centralized Auditing for the Whole Country. It 
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will be noticed that the Comptroller and Auditor-General 
of India is an officer charged with the duty of audit and 
accounts of the whole country, that is, both of the Union 
Government and the State Governments. The Constitu- 
tion has not provided for the creation of the office of an 
Auditor-General for a State though under the Government 
of India Act of 1935 a provincial Legislature was empower- 
ed to appoint such an officer. In the new Constitution the 
system of auditing of accounts is entirely centralized and 
advantages arc thereby expected to accrue in the shape of 
uniformity of practice throughout the country, as also of 
economy. 



Section III The State Government 



GENESIS OF THE DISTINCTION BETWEEN 
PART A, PART B AND PART C STATES 1 


Provinces in British India. In the pre-Independence 
era the territory of India was divided into two parts, one 
consisting of the British Indian provinces directly adminis- 
tered by British rulers and the other consisting of Indian 
States which were administered, subject to British para- 
mountcy and overlordship, by Indian Princes. The Indian 
Princes were the descendants of old Indian kings and other 
independent magnates who had submitted to the British 
conqueror either with or without a struggle and who, in 
return for their promise of loyalty to the new masters, 
were allowed to continue their regal existence on a 
diminutive scale and in ultimate subordination to the 


sovereign power. 

I here was an inherent disparity in the political 
status of British India and that of the Indian States. The 
former came under the direct authority of the British 
Parliament who could, and did, pass laws for its 
efficient and progressive governance. By the time of 
the outbreak of the Second World War in 1939 Parlia- 
ment had evolved in British India a political system in 
which the people had a considerable voice in the Govern- 


ment and in which responsible Ministries were functioning 

aholUion nf a !h- ^ c °r& a " i2atio n Commission has recommended the 
abolition of this distinction; sec the Appendix to this book. 
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in autonomous provinces. British ideas of democracy, 
freedom, justice, liberal education and a high standard of 
administration had naturally a considerable influence in 
the evolution of the system; it gave a modem outlook to 
the Indian mind and, in spite of its occasional lapses into 
a policy of severe repression, political leaders in India did 
not find it impossible under its regime to fight non-violent 
battles for the country’s liberation from foreign bondage. 
The Indian States. The Indian States, on the other 
hand, were governed by rulers who were guaranteed inter- 
nal freedom in terms of treaties and engagements that 
were made with their ancestors by the British power during 
the process of the British conquest of India. It was urged 
on their behalf that as long as they remained loyal to the 
overlord and thus fulfilled their part of the obligation 
imposed by the treaties, the Paramount Power must respect 
the assurances given to them that there was to be no inter- 
ference on its part with their internal sovereignty. The 
Princes were accustomed to the principles and traditions 
of personal government; their authority was not hampered 
or limited by any constitutional restraints; their subjects 
had no control over administration or finance. It is true 
that some kind of representative Legislatures were estab- 
lished by a few enlightened Princes in their States. The 
political advance of British India inevitably found some 
faint echo in what was described as Indian India. On 
the eve of Independence there was functioning in a few 
States something like dyarchy, with responsible Ministries 
in charge of a small number of subjects. But these were 
the rare exceptions. The general atmosphere in the majo- 
rity of the Indian States was feudal and medieval, and the 
system of government in them was one of autocracy. It 
naturally gave rise to an agitation on the part of the 
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subjects for the assertion of their rights. They claimed 
for themselves at least those privileges which the British 
Parliament had conceded to the people in British India. 
Indian Government’s Attitude to State People’s 
Agitation. However, the attitude of the Paramount 
Power in regard to such" an agitation left much to be 
desired. Vested interests are always a buttress to established 
authority and particularly so when that authority consists 
of foreign conquerors. A wholehearted support to the 
just and legitimate demands of the people of the States 
could be made to appear as if it was taking sides between 
what was after all a domestic quarrel between the Princes 
and their subjects, and therefore an unwarranted inter- 
ference in the internal affairs of the States. Nor did it fit 
in with the essential requirements and the technique of 
imperialism to appreciably weaken the authority of the 
Princes who found it to be a matter of great self-interest 
to be among the strongest pillars of the imperial edifice. 
The assurance of treaty rights and internal sovereignty 
could if necessary be stretched to cover any action that 
might be directly or indirectly taken by the Paramount 
Power to suppress agitation on the part of the subjects 
of the State for the attainment of their political and civic 
freedom. This led to a very anomalous position. While 
pledged on the one hand to banish bureaucratic rule from 
British India, and while actually introducing provincial 
autonomy in partial implementation of that pledge, the 
British Government appeared at the same time to stand 
as a mighty bulwark protecting the undemocratic and 
reactionary forces in the Indian States against legitimate 
claims of democratic progress. Even the All-India Fed- 
eration contemplated by the Act of 1935 had envisaged 
an upper chamber of the Legislature in which a specially 
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privileged position was given to the Princes and the 
essentially retrograde character of which was immensely 
aggravated on account of that privileged position. 

All States had not the same Status. It is further 
necessary to remember that the States as a whole did not 
form, constitutionally speaking, a homogeneous group, each 
having the same status and powers as the others in respect 
of its particular territory. There were enormous varia- 
tions in their size, population and the extent of powers 
enjoyed by them. Bigger States like Hyderabad, Kashmir, 
Mysore, Baroda, Travancore and Gwalior had extensive 
territory, substantial incomes and almost all the authority 
and apparatus of modern government for purely internal 
affairs. At the other end there were Estates or Jagirs 
which were merely small strips of land covering a few 
square miles and yielding a negligible income. They had 
some pretensions to a regal shadow but did not enjoy much 
governmental power. The age-long and profound unity 
of India, both geographical and cultural, thus had super- 
imposed on it this layer of a purely accidental and most 
artificiaTpolitical differentiation which created the illusion 
of separate entities in the place of what really was a 
fundamental oneness. The Indian people were unques- 
tionably the same in every respect whether they lived in 
the British Indian provinces or in the Indian States. 
Lapse of Paramountcy. When the British rulers decided 
to withdraw from India they declared that their para- 
mountcy over the Indian States was terminated; it was 
not transferred to the successor Government of India 
after their departure. All the 600 Indian States which 
comprised about one-third of the total area of India thus 
automatically found themselves with the status of sove- 
reign independence. To them it was a most fortuitous and 
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effortless acquisition. The whole position appeared to be 
absurd and ridiculous, but it was also dangerous because 
if the only natural and powerful nexus in the shape of a 
common Indian polity was not supplied in time firmly to 
hold together this amorphous mass of petty sovereignties, 
the country would have been the victim of a political frag- 
mentation almost unprecedented in its long history. Such 
a calamity was fortunately averted by a combination of 
successful diplomacy, selfless patriotism and practical 
wisdom on the part of both the Indian leaders and the 
Princes. Independent India soon became a politically 
united India; the Princely dynasties were not liquidated 
but accommodated in the constitutional structure. 
Integration of the States after Independence. The 
twofold process of the accession of the States to the Indian 
Union and of their integration into sizable and viable units 
was swift and spectacular. In fact, once the impulse for 
unification was started it gathered an irresistible momen- 
tum. It even went to the length of the total abolition, 
by the method of merger, of some of the States whose 
territory was intricately mixed up and interspersed with 
the territory of the British Indian provinces. As many as 
216 such States, among them being such large units as 
Baroda and Kolhapur, were merged in the adjoining pro- 
vinces. In the case of other States, whose territory was 
contiguous but which by themselves were too small to 
constitute viable units, there was started the process of 
consolidation by the formation of .bigger Unions. Five 
such Unions were formed between 1948 and 1949 and 
as many as 275 States were integrated into them. 
Hyderabad, Kashmir and Mysore were large enough to be 
viable units individually and there was no question of 
their being required to join any Union. These three States 
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and the five Unions mentioned above have been placed 
in a separate category by the Constitution and are des- 
cribed as Part B States. 

Part C States. Some of the States presented peculiar 
problems. For instance Kutch, Himachal Pradesh and 
Manipur are situated respectively on the western, northern 
and eastern frontiers of India and therefore have great 
strategic importance; Delhi as the capital of the Union 
is in a unique position; Ajmer which stood as a sort of 
isolated British island in the midst of several Rajput States 
has not yet found it easy to coalesce with any one of them; 
Bhopal which had a Muslim ruler was given special terms 
of accession; Vindhya Pradesh was found by experience 
to be not adequately equipped or ready to evolve a proper 
administrative system. For these strategic, administrative 
and other special reasons sixty-one of this kind of Indian 
States were integrated into ten units and brought directly 
under the administration of the Government of India, 
though their territory was not merged in any of the 
surrounding areas. 1 hese are described as Part C States 
in the Constitution. 

The Indian Union is thus composed of three different 
categories of States as enumerated in the First Schedule 
of the Constitution. Part A States represent the old 
British Indian Provinces and arc nine in number; Part 
B States consist of three big and viable States and five 
viable Unions formed of some of the other States, and 
are eight in number; Part C States arc also formed of 
some of the old Indian States; they arc Centrally admi- 
nistered areas and are ten in number. This division only 
represents an unavoidable but a temporary projection of 
the past into the present and is a reminder of a great 
change-over from the old order to the new. In the ultimate 
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scheme of things, the constitutional difference in these 
three types of States cannot be either wide or fundamental, 
nor can it last for a considerable period. The polity of 
India as a whole is conceived and framed on some basic 
principles which must in the long run apply uniformly 
throughout the country. The difference between Part A 
and Part B States is merely the result of expediency and 
has been narrowed down to only a few items. The system 
of government that is prescribed for Part B States in Part 
VII of the Constitution is almost the same as the system 
prescribed in Part V for Part A States. There are only a 
few unimportant variations consequential on the fact that 
the accession of the States was an act of voluntary agree- 
ment on the part of the Princes and w r as based on the 
assumption of their continued existence as constitutional 
rulers in the new political picture of a federally united 
India. The office of Rajpramukh and Uparajpramukh 
were therefore specially created. They smoothed the 
transition from personal to popular rule and symbolized 
the transformation of absolutism into democracy. 
Special Features of Part B States. The following are 
the points of difference, in regard to a few provisions, 
between the Part A and the Part B States. Whereas the 
head of a Part A State is called the Governor, the head 
of a State in Part B is designated the Rajpramukh. The 
former is afff?ointcd by the President while the latter is a 
person recognized as such by the President. In actual 
practice the person to hold this dignified post was selected 
as a result of the agreement that was arrived at between 
the Princes and the Government of India at the time of 
the accession of the States to the Indian Union. The 
power to recognize implies also the power to refuse or to 
withdraw recognition. The President may therefore be 
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considered to have the power of removing a Rajpramukh 
for misdemeanour or any other valid reason as he has in 
the case of the Governor. All the functions that are to be 
performed by the Governor in Part A States have to be 
performed by the Rajpramukh in Part B States. The 
salary and allowances of the Governor are determined by 
Parliament, but those of the Rajpramukh are determined 
by the President according to the terms of the Covenants 
entered into at the time of the formation of the respective 
Unions. Special agreements were made with Hyderabad 
and Mysore in this connexion. There is no fixed term of 
office in the case of a Rajpramukh; though it is not 
expressly stated in the Constitution, the office will be 
hereditary and normally speaking the lawful heir of the 
existing holder of the office may be expected to be recog- 
nized as his successor by the President. All States in 
Part B with the exception of Mysore will have only one 
legislative chamber, namely, the Legislative Assembly; 
Mysore will have, in addition to the Assembly, an upper 
chamber, the Legislative Council. The salaries and • 
allowances of the officers of the Legislature and of their 
members shall be determined by the Rajpramukh. 
Control by the President. For a period of ten years 
from the commencement of the Constitution the Govern- 
ment of every State in Part B shall be under the general 
control of the President, that is in effect of the Govern- 
ment of India, and shall comply with such particular direc- 
tions as may from time to time be given to them by the 
President. The period of ten years may be prolonged or 
shortened by Parliament by law in respect of any State. 
The object of this provision is to secure good and efficient 
administration in these States after the establishment of 
popular Governments in them. The fact could not be 
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ignored that these States had not attained the same 
level of administrative efficiency and modernity as had 
the former British Indian provinces which have now 
become Part A States. The President’s control is found in 
practice to be exercised by the appointment of Regional 
Commissioners who act as Advisers to the Rajpramukhs 
and are Agents of the Government of India in several 
matters, by previous scrutiny of legislative proposals in these 
States, by approval of their Budget estimates and by advice 
in respect of appointments to key posts in the State Services. 
Administration of Part C States. States specified in 
Part C will be administered by the President and he may 
appoint for that purpose a Chief Commissioner or a Lieu- 
tenant-Governor, or may act through the Government of 
a neighbouring State after consulting its Government and 
ascertaining the views of the people of the State to be so 
administered. Parliament may bv law create or continue 
for any such States in Part C a Legislature consisting of 
members either nominated or elected or partly nominated 
and partly elected, or a Council of Advisers or Ministers; 
the constitution, powers and functions of such a Legislature 
and the Council of Ministers will be specified in the law. 
Such law is not to be deemed as an amendment of the 
Constitution. Legislatures in Part C States will not thus 
be entitled ipso facto tc exercise legislative powers in respect 
of subjects enumerated in the State Lists. Parliament may 
by law constitute a High Court for a State specified in 
Part C or declare any court in any such State to be a High 
Court for all or any of the purposes of the Constitution. 
Even- High Court exercising jurisdiction immediately before 
the commencement of the Constitution in relation to any 
State in Part C shall continue to exercise such jurisdiction. 

It may be noted that legislation giving greater control 
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to the people in Part C States over their Government was 
passed by Parliament in August 1951. The idea was not 
to establish fully-fledged responsible Ministries but some- 
thing like a dyarchical form of administration. These 
States are not yet considered to be ripe for exactly the 
same status which is enjoyed by Part A or Part B States. 
It is even possible that some of them may not retain their 
distinctive identity but may conveniently be merged in a 
coherent adjacent territory belonging to a bigger State. 
The distinction between Part A, Part B and Part C States 
may have been inevitable during the transitional period 
after Independence. But it is also inevitable that the 
distinction must ultimately vanish and all States must be 
elevated to the enjoyment of full autonomy under the 
federal structure comprising the whole country. 



19 


I 

THE STATE EXECUTIVE: 

THE GOVERNOR 


Parliamentary Government in the States. As in the 
case of the Union, the Executive in the State Government 
consists of a constitutional head designated as the Governor 
and a Council of Ministers responsible to the Legislature. 
The parliamentary system applies as much in the States 
as in the Union and all the peculiarities of the system which 
have been described in an earlier chapter 1 and which are 
intended and expected to be in operation in the Union 
will also operate in the States. According to the strict 
letter of the law the Governor will have considerable 
powers both in regard to legislation and in regard to admi- 
nistration but he is not supposed to exercise them him- 
self. It is the responsible Ministry which will be in real 
charge of the direction of the affairs of the State and will 
therefore exercise all the powers that are vested in the 
Governor. This fact must be borne in mind when studying 
his powers and functions. The adoption of the Parlia- 
mentary system in the States is not left merely to convention. 

# 4 

In its important particulars it is provided for by the Con- 
stitution itself. It cannot happen that a Ministry working 
on the principle of political responsibility functions at the 
Centre and something analogous to the Presidential form 
of government functions in the States. Consistently with 
their autonomous status as constituent units in a federation, 
the States may have the discretion and liberty to carry on 
i Pt. II, ch. 9. 



THE GOVERNOR 


3 8 5 

the Government in their own way and according to their 
own lights in the sphere that is specially demarcated for 
them. But there can be no radical difference in the 
principles underlying the political methods of running the 
administration in the different parts of the country or 
between them and the Centre which integrates them. 
Appointment of the Governor. The appointment of 
the Governor is made by the President. 1 his is a depar- 
ture from the law of the U.S.A. where the Governor of a 
State is directly elected by the people of the State. In 
Australia the Governor of a State is appointed by the 
Crown, but before this happens the Prime Minister of 
the State concerned is consulted in practice. In Canada, 
Lieutenant-Governors are appointed by the Govcrnor- 
Gcncral-in-Council, that is practically by the Dominion 
Ministry. In accordance with the principles of the parlia- 
mentary system, the President of India, when appointing 
the Governor of a State, will have to consult the Union 
Cabinet and act on its advice. In fact the initiative in 
this respect will lie with the Ministry. It is also desirable 
that a convention should grow that the Union Ministry 
before making their recommendation to the President will 
consult the Ministry of the State concerned, and will, as 
far as possible, place at the head of the State a person 
who is acceptable to its people. Perhaps such a conven- 
tion is already being established. It has also been the 
practice since 1947 to appoint prominent and distin- 
guished personalities of one State to be Governors of 
other States. 

The. underlying idea of such an arrangement seems to 
be twofold; firstly, to give to the State a Governor who 
being an outsider will be in a position to take a more 
objective view of things and tender advice to Ministers 
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without being materially affected by internal party politics. 
Such advice given by men of eminence and independ- 
ence should prove valuable to any Minister. Secondly, 
the choice of a person belonging to one State to be the 
head of any other State does, by the very fact of such a 
free interchange, emphasize the essential unity of the 
country in spite of its vast size, the heterogeneous character 
of its people and the autonomy possessed by the States as 
federal units. It will help in maintaining and fostering a 

common Indian consciousness in the midst of all the diver- 

% 

sity of local populations and of their local politics, and in 

promoting a common standard of administrative efficiency 

and a uniformity of the broader constitutional traditions 

# 

throughout the country. 

Reasons for Nomination by the President. This 
method of the appointment of the Governor was criticized 
in the Constituent Assembly mainly for two reasons. 
Firstly, because it is nomination and not election by the 
people, and secondly, because it is nomination by the 
President who is the head of the Union Government. It 
was pointed out as a fundamental principle of democracy 
that all such high officials ought to be directly elected by 
the people. Appointment by nomination deprives the 
people of a valued privilege and also of a valuable oppor- 
tunity of self-assertion and self-education. The reply to 
this criticism was that the parliamentary form of Govern- 
ment has to operate in the State and that therefore the 
Governor, strictly speaking, will have no functions to 
perform on his own initiative but only on the advice of 
Ministers. He is merely a nominal head and his person- 
ality will always be in the background in day-to-day 
administration because he will have no active or decisive 
part to play in its conduct. It would be losing all sense 
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of proportion to incur the very heavy expenditure of time, 
energy and money that would be involved in the direct 
election by adult franchise of such a ceremonial authority. 

Further, if he were so elected he could justifiably claim 
to speak for the whole people as much as the Chief 
Minister and his Cabinet can claim to do, and might not 
find it congenial to be treated as an exalted but a lifeless 
rubber stamp. This might result in occasional but vexa- 
tious and unbecoming disturbances in the work of Govern- 
ment and cause that kind of clash which is proverbially 
• associated with two swords put in the same sheath. There 
was also another argument. It was agreed that elections 
play the most vital role in the mechanism of democracy 
and have an immense educational value. But it must 
also be remembered that even in advanced countries elec- 
tioneering inevitably tends to deteriorate to some extent 
into a vulgar exchange of coarse, untruthful and unworthy 
propaganda, and to lure the masses below the standards 
of ordinary decency in social and public life. There is 
therefore no point in prescribing elections when they are 
not really necessary. 

The fear was expressed that nomination of the Governor 
by the President might give an opportunity to the Central 
Government to interfere in an unwarranted manner in 
the affairs of a State by exercising control over its head 
who was practically appointed by them, and who was 
also liable to be recalled or dismissed by them. This 
would be an indirect and insidious encroachment on the 
autonomy of the States even in matters which arc 
supposed to have been vested in them by the Constitu- 
tion. It might be in keeping with the pronounced bias 
in favour of centralization which was evinced by the 
framers of the Constitution, but could not be considered 
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to be compatible with what has been accepted as the 
federal doctrine. Such a fear must, however, be consi- 
dered to be rather misplaced because the working of the 
principle of political responsibility automatically precludes 
the Governor from any active participation in the work 
of Government, and any interference by him in the deci- 

*4 4 

sions and policies of Ministers is clearly ruled out. The 
head of the State, because of the way in which he is 
appointed, may be considered to be the agent of the 
Union Government, but unlike the Governor of a province 
under the Act of 1935 he has now no functions to perform 
in his discretion or in his individual judgement, except in 
the case of the Governor of Assam who has to act in his 
discretion in a very small number of matters concerning 
the tribal areas. It means that all the functions and 
powers vested in the Governor by the Constitution will 
really be exercised, in accordance with the Constitution, 
by the Ministers. And therefore as long as the conven- 
tions and the general spirit of the Parliamentary system 
are respected and loyally adhered to, it cannot be conceded 
that the appointment of the Governor by the President 
constitutes, in itself, any substantial step in the direction 
of centralization. 

r I krm of Office. The Governor holds office during the 
pleasure of the President. The term of his office is five 
years from the date on which he enters upon it, and he 
will continue to hold it until a successor has taken charge. 
He is free to resign his office before the term of five 
years has expired. He can also be removed from office 
bv the President at any time; the power to do so is 
implied in the provision that the Governor holds office 
during the pleasure of the President. No provision is 
made for the removal of the Governor by the process of 
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impeachment as in the case of the President. Whether 
the Legislature of a State, if for any reason it were 
convinced about the unfitness of the Governor to continue 
to hold his office, would be able to take any action for the 
purpose of expressing its disapproval of his continuance is 
not quite clear; in any case the matter would have to be 
represented to the President by the Ministry and the final 
decision left to him. 

Salary and Allowances. The Governor is entitled to 
receive such emoluments, allowances, and privileges as may 
be determined by Parliament by law, and until Parlia- 
ment has passed any such law he will receive a salary of 
Rs 5,500 per month, and such allowances as were payable 
to the Governors immediately before the commencement 
of the Constitution. The emoluments and allowances 
which he gets shall not be diminished during his term of 
office. The Governor cannot hold any other office of 
profit. He will be entitled, without payment of rent, to 
the use of his official residences. Though he is appointed 
to be the head of a State, and though his duties will be 
concerned entirely with the affairs of the State, the autho- 
rity which has to fix the Governor’s salary, allowances, 
and other privileges is not the State Legislature, but 
Parliament. A uniformity of practice in this respect 
throughout the country can thus be ensured. 
Qualifications. No person shall be eligible for appoint- 
ment as Governor unless he is a citizen of India, and has 
reached the age of 35 years. In the ease of the Presi- 
dent it is laid down that he must be a person who is 
qualified for election as a member of the House of the 
People, and must not hold any office of profit under the 
Government of India or the Government of any State. 
No such qualifications arc mentioned in the ease of a 
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Governor, though it is made clear that after his appoint- 
ment he cannot hold any other office of profit whether 
under the Government or under any other employer. The 
Governor shall not be a member of either House of 
Parliament or of a House of the Legislature of any State; 
if a member of any of these legislative chambers is 
appointed Governor, he shall be deemed to have vacated 
his scat in that body on the date on which he enters 
upon his office as Governor. 

Executive Power of the State. The executive power 
of a State is vested in its Governor and is exercised 
by him either directly or through officers subordinate to 
him, in accordance with the Constitution. Parliament or 
the Legislature of the State can confer by law functions 
on any authority subordinate to the Governor. The 
executive power of a State extends to matters with respect 
to which the Legislature of the State has power to make 
laws, which means that a State will have exclusive 
authority in respect of subjects enumerated in the State 
List. 1 he State will also have powers regarding subjects 
mentioned in the Concurrent List, except when Parlia- 
ment has also passed a law in regard to that subject 
and executive power pertaining to it has been conferred 
upon the Union or its authorities. The powers of a 
Governor are in fact analogous to the powers of the 
President which have been explained in an earlier chapter 
and to which a reference may be made. 1 He cannot, 'of 
course, have any diplomatic or military power, nor has 
he been given any special emergency powers. But with 
this exception the account given of the President’s powers 
"’ill more or less, apply to him, the only difference being 
that whereas the President’s authority extends to the 
1 See 1’t. II, ch. io. 
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whole country, the authority of a Governor is limited to 
the area of a State. 

Powers of the Governor. All the executive action of 
a State is taken in the name of its Governor. He can 
make rules for prescribing how orders and instruments 
executed in his name shall be authenticated, and rules 
for the more convenient transaction of the business of the 
Government of the State and for allocation of business 
among the Ministers. The power of appointing Ministers 
technically belongs to him and they arc supposed to hold 
office during his pleasure. Such a provision can have little 
significance in actual practice because it is also laid down 
that Ministers collectively must have the confidence of the 
Legislature and be responsible to it. 1 he Governor must 
therefore appoint only such persons to be Ministers as 
have the backing of a clear majority of the Legislative 
Assembly of the State. The Legislature of a State is 
composed of the Governor and one or two chambers as 
the case may be, though lie himself is precluded from 
being a member of any chamber. He can address the 
chambers, send messages to them, and summon, prorogue 
and dissolve them. He causes the annual financial state- 
ment to be placed before the State Legislature, demands 
for grants to be made and recommends money Bills for 
the consideration of the Houses. His assent is required 
for all Bills passed by the State Legislature; he may give 
or .withhold that assent or reserve any Bill for the consi- 
deration of the President. The Governor has the power 


of issuing ordinances when the Legislature is not in session. 
I hey cannot be issued in his discretion but on the advice 
of Ministers and must be placed before the Legislature 
after it has assembled again. Such ordinances will cease 
to operate at the end of six weeks after the reassembly 
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of the Legislature unless they are disapproved earlier by 
that body. He can grant pardons, reprieves, respites or 
remissions of punishment or suspend, remit or commute 
the sentence of any person convicted of any offence 
against any law relating to a matter to which the execu- 
tive power of the State extends. 

Oath of Office. Every Governor before entering upon 
his office has to take an oath or make an affirmation in 
the presence of the Chief Justice of the High Court of 
the State or, in his absence, the seniormost judge of that 
Court available, that he will discharge his functions 
faithfully and will to the best of his ability preserve, 
protect and defend the Constitution, and that he will 
devote himself to the service and well-being of the people 
of the State. The oath is a moral instrument for 
enforcing loyalty to duty (which latter is clearly defined 
by the letter of the law). 

The Role that a Governor Can Play. It must again 
be emphasized that this long enumeration of the powers 
of the Governor should not be allowed to create the 
impression that an abnormally large authority is con- 
centrated in his hands. He is merely a constitutional and 
a symbolic head, possessing practically no powers in reality 
and acting always on the advice of his Ministers. The role 
that he is called upon to play cannot be any other than 
the role of a respectable and impartial dignitary, standing 
above the vortex of party politics and always available 
to the State Government for consultation and guidance 
whenever leaders of that Government are inclined to seek 
them. Controversial issues are likelv to be viewed by him 

4 i 

in the correct impersonal perspective; proposals of major 
deviations from existing policies and of the adoption of 
new lines of approach to public problems that may emerge 
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from the Ministry can be scrutinized by him with a certain 
degree of detachment. He can point out possible difficul- 
ties and objections as he visualizes them and even suggest 
alternative methods. But there his responsibility ends. 
The final decisions must be taken by the Ministers and 
the Governor must accept them. Much will depend upon 
the nature of his personality. If he really takes a keen 
and informed interest in the social and political problems 
that face the people of the State of which he is the head, 
the indirect influence that he is able to exercise over the 
course of the administration may not be entirely negligible. 
It may also be noted that even a formal head has his 
own value in the working of a State. He contributes the 
stabilizing factor in an atmosphere of political fluctuations, 
and supplies to the people that ornamental symbol which 
represents their unity, appeals to their imagination and to 
some extent even to their love of pageantry. 

No Deputy-Governor. There is no office in a State 
corresponding to the office of the Vice-President of the 
Union. If for any reason the Governor is not able to 
perform his duties, there will be no officer to step auto- 
matically into that office. Power is given to the President 
to make such provision as he thinks fit for the discharge 
of the functions of a Governor when he is found to 
be unable to perform them. The Legislature of the State 
has no power in this respect. No provision was made in 
the Constitution for the appointment of a Deputy-Governor 
because it was felt that he would normally have no duties 
to perform and the creation of such a high office would 
be an unnecessary waste. The Vice-President of the 
Union is the ex-officio Chairman of the Council of States 
and it is an important function. On the other hand, the 
upper chamber docs not exist in every State, and even 
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where it exists it has not that importance which the 
Council of States has in the Union. There was therefore 
no justification for creating ex-officio Chairmen for such 
upper chambers under the name of Deputy-Governors. 


20 


THE STATE EXECUTIVE: 

THE COUNCIL OF MINISTERS 

• 

Responsible Ministries in every State. 1 lie most 
important part of the State Executive, as it is also of the 
Union Executive, is the Council of Ministers or, as it is 
usually called, the Ministry or Cabinet, lhc significance 
of the Cabinet and of the vital role that it plays in the 
working of parliamentary government has already been 
explained. 1 The Constitution has laid down that for ev ery 
State there shall be a Council of Ministers, with the Chief 
Minister at the head, to aid and advise the Governor in 
the exercise of his functions, excepting in so far as he is 
required under the Constitution to exercise any of his 
•functions in his discretion. I here will thcrcfoic lie 
uniformity of constitutional practice and traditions through- 
out the country and it may be expected to create a broad 
political and national homogeneity within the federal 
structure. It is only the Governor of Assam who is 
entrusted with two minor discretionary functions in respect 
of the tribal areas of that State. No other Governor has 
been given any functions to be exercised in his discretion. 
The Ministry must be consulted by the Governor in all 
matters. As a matter of fact, it is the Ministry which rules 
over the State, lays down policies and supervises the 
conduct of the administration. It is their responsibility to 
formulate schemes of social progress and to take adequate 
and effective measures to implement them. 

1 I See Pt. II, chs. io and ii. 
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Appointment OF Ministers. The Chief Minister shall 
be appointed by the Governor, and the other Ministers 
shall be appointed by the Governor on the advice of the 
Chief Minister. But the Governor's choice must in practice 
be necessarily confined to that leader and to that party 
which arc known to have secured the confidence of the 
electorate after a general election. 1 here can be no other 
option or alternative to the Governor, particularly as long 
as political parties are efficiently organized and disciplined 
and one such party is able to win a clear majority of scats 
in the lower, that is the popular, House of the Legislature. 
This House elected by adult franchise can be taken to 
reflect fullv and faithfully contemporary public opinion and 
the support of a majority of its members must be taken 
to be equivalent to the support of a majority of the popu- 
lation in the State. The Chief Minister thus owes his office 
really to the voice and the vote of the people and his 
selection 1)' the Governor is merely a legal formalitx. 

The C hief Minister is free to select his own team: 
his close associates and trusted comrades will be appointed 
to hold different portfolios and help him in earning on 
ill, work of governing and fulfilling the promises that were 
made at tin time of the election. 1 he allocation of " oik 
among Ministers is dcsciibcd in law to be the function of 
the Governor. But oln iousb this also must be considered 
to be an empt\ technicality. One special provision must, 
however. be noted in this connexion. It testifies to the 
scti>c of ui gem a with which those who framed the Consti- 
tution viewed the problem of retrieving the backward and 
mure unfortunate sections of society and bringing about 
their speed \ uplift I he Constitution makes it obligatory 
that in the Slates of Bihar. Madina Pradesh and Orissa, 
theic shall be a Ministei in eharge of tribal welfare who 



THE COUNCIL OF MINISTERS 


397 


may, in addition, be in charge of the welfare of the Sched- 
uled Castes and backward classes or of any other work. 
Qualifications of Ministers. The only qualification 
prescribed for becoming a Minister is that the person so 
appointed must be a member of the Legislature of the 
State. In the nature of things, such membership implies 
the possession of certain qualities the cumulative result of 
which is to give such a degree of popularity to the person 
concerned that he is able to secure the support and the 
votes of a majority of the electors. 1 These qualities arc 
not capable of precise or exact definition. I hev are not 
dependent merely upon the prosperous economic condition 
of the candidate or his high family status or impressive 
academic achievements, though all these factors may be 
immensely helpful. What is certain and obvious is that, 
in order to be able to establish himself in the esteem of 
his fellow citizens, the candidate should have some amount 
of public service to his credit, and some reputation as 
a man of standing, ability and character. In modern 
democracies persons of very slender means, modest educa- 
tion, and bom in places near the lowest rungs of the 
social ladder have worked their way up to parliamentary 
eminence and ministerial position by dint of sheer hard 
work, selfless tenacity and force of personality. With the 
full realization of the democratic ideal, artificial handicaps 
created by poverty and its inevitable consequences are 
expected to be completely eliminated. 

, Usually only such persons will be selected to be Ministers 
as have already successfully contested seats in the Legisla- 
ture. But it may sometimes happen that the Chief Minister 
finds it convenient to select a man who may not have 

1 stood for election or found a place in the Legislature. In 
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such a case, though the appointment may initially be made, 
the person so appointed must, within six months of his 
assumption of oflicc, find for himself a seat in the Legisla- 
tive Assembly or in the Legislative Council if that Upper 
Chamber exists in the State. Otherwise he will have to 
cease to be a Minister. In fact unless the party leaders 
are sure of finding him such a seat, the Chief Minister 
will not take the risk of appointing him. An obliging friend 
and supporter of the party who holds what is believed to 
be a safe constituency may be persuaded to resign, and the 
vacancv that will thus be created may be filled by the 
Minister successfully contesting the bye-election; or he 
may be nominated . to the upper chamber, because there 
are a few seats in that < hamber to be filled by nomina- 
tion In the Governor, that is in practice by the Ministry. 

1 HF.IR 'liNt ur nr OFFicr. Ministers are supposed to 
hold office during the pleasure of the Governor, that is as 
long as thev enjov the confidence of the Legislature. In 
tin* parliamentary system it is not possible to specify am 
particular period for the tenure of office by a Minister 
It can normalh be presumed that once they assume office 
after elections on the strength of the fact that a majoiity 
of the seats in the Legislature have been won by them, 
then will continue to hold it till the expiry of the tenure 
of tin- lower chamber, that is the Legislative Assembly of 
the State, a tenure which is prescribed to be for five yeats. 
It ma\ be that in the elections held thereafter the same 
paitv i< returned to power, and in that case many of the 
<\ld Ministers rnay be retained in the new Ministry, though 
probable with a change of portfolios. Quite a few political 
leaders in l.ngkmd are known to have held office as 
Ministers continuously for a decade and even more. On 
the other hand, there have also been instances of Ministries 
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which had to resign even before the five years’ tenure of 
the Legislature had expired. Sometimes and quite un- 
expectedly, a Ministerial proposal may evoke very severe 
criticism even from members of the ruling party and 
supporters of Government; it may come as a very dis- 
agreeable surprise; but rather than compromise in respect 
of what the Ministry imagines to be fundamental principles 
involved in the measures proposed, they may feel it more 
honourable and in the best interest of the community to 
tender resignation of their office and step aside. Such 
occasions are of course very rare because no profound 
cleavage of opinion and outlook would normally exist or 
would be allowed to remain unbridged between the leaders 
of a party and their followers in the country. 

Salaries and Allowances. Ministers shall be paid such 
salaries and allowances as the Legislature of the State may 
from time to time by law determine; until the Legislature 
passes any such law they will be paid such salaries and 
allowances as were payable to Ministers in the corres- 
ponding province or the corresponding Indian State, as 
the case may be, immediately before the commencement 
of the Constitution. This is an important power in the 
hands of the Legislature; through its instrumentality it can 
exercise complete control over the actions of Ministers and 
the administration of the departments in their charge. 
Because the salaries arc to be voted every year in the 
case of every individual Minister when passing the Budget, 
members of the Legislature necessarily get the opportunity 
of examining the Government’s policies and executive 
actions and of ventilating their grievances about them. 
Gut motions in the demands for the grant of salary to 
Ministers may be made both by members of the party in 
power and also by members of the parties in opposition, 
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the underhing purpose being not to effect a reduction in 
the salary hut to get an opportunity of telling the Govern- 
ment what they feel about their administration and acti- 
vities. Such motions are not usually pressed to a division; 
even if thev are so pressed, there is very little chance of 
their being’ passed as long as the part\ in power has got 
behind it the unquestioned support of a majority of the 
members of the Legislature. 

Collective Responsibility. The State Ministry, like 
the Union Ministry, works on the principle of collective 
responsibility, ( inning into office together and going out of 
. i ITice also together. 1 In fact, in the parliamentary form of 
government the strength of a Ministry lies in its collecti\c 
existence and < ollective operation. As they arc members 
of the same politic al faith and swear by the same social 
ideologN. occasions of serious differences of opinion among 
them are not verv likelv. If in exceptional circumstances, 
they do arise, tin* person who finds himself in disagi ce- 
ment with Ins leader and his colleagues decides to with- 
draw from the M ini-try rather than be an impediment to 
its smooth and harmonious working. 1 he Chief Ministci 
tan al-o demand the resignation of a Minister if the gcntial 
trend of iii- thought is found to he discordant with the 
view- held by the Ministry as a whole. The portfolio 
.“■vstem facilitates the operation of collective responsibility, 
Ixvau.-e matters of a routine nature and of lesser impor- 
tance are left to he disposed of by an individual Minister 
in hi - di-< i clion but the more momentous issues both in 
i ega • d to policy and administration must be submitted 
i i the serin in\ of the Chief Minister and the whole body 
of the Cabinet. An endeavour is made to arrive as far 
.is possible at unanimous decisions at the meetings of the 


> Sr»" I*|. II. .1 



THE COUNCIL OF MINISTERS 4OI 

Cabinet. At any rate, no decision can be taken which 
runs counter to the clear inclinations of the majority. 
Common sense has to play a large part in the successful 
working of the portfolio system because the relative 
importance of particular items which come up to the 
Minister for disposal is left to his judgement. Sometimes 
he may commit a serious error of judgement in finally 
disposing of a matter without reference to the Chief 
Minister or the Cabinet, and in a manner which may 
subsequently be found to be entirely unacceptable to 
them. In such a situation he resigns his office and keeps 

awav for some time from ministerial life. But it may 

/ 

only be a temporary eclipse, unless the accusation against 
the Minister was really of a serious nature and carried 
the shadow of moral turpitude. Otherwise, after the 
storm which had necessitated the resignation has blown 
over, the Chief Minister mav again invite his erstwhile 
colleague to join the Government. 

Party System and the Chief Minister. The success- 
ful working of parliamentary government depends to a 
great extent upon the existence of well-organized political 
parties 1 which put clear programmes and policies before 
the country and take steps to cultivate public opinion in 
their favour. The party system, with all its many defects, 
is a useful instrument for the political education of the 
masses. It helps in clarifying ideas and ideals and in 
focusing public attention on definite issues. The party 
machinery powerfully contributes to the task of shaking 
off the general apathy and inertia of the masses and of 
rousing them to a consciousness of their own supreme 
power in the State. Leaders of such parties are destined 
to become Ministers and their leader becomes the Prime 


1 Src Pt. II, ch. 1 1. 
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Minister or the C hief Minister. The Chief Minister plays 
the same important role in the government of a State that 
the Prime Minister' plays in the Cnion. He keeps the 
Ministry together, persuades the Legislature to sanction 
various legislative measures for the implementation of party 
programmes, and directs the operation of the administra- 
tive machine foi achieving the same object. I he Chief 
Minister is expected to take the initiative in solving all 
problems which confront the people and is in fact the 
acknowledged political leader of the State, possessing in 
a great measure both popularity and prestige. 

It is the dutv of the Chief Minister (rt) to communicate 
to the Covernoi all decisions of the Council of Ministers 
relating to the administration of the affairs of the State 
and proposals for legislation, h to furnish such infoima*. 
tiun relating to the administration of the affairs of the 
Stale and proposal* for legislation as the Governor ma\ 
rail for. and < to submit, if the Governor so requires, 
for the consideration of the Council of Ministers an\ 
matter on which a decision has been taken by a Ministei 
but which ha' not been considered by the Council. I his 
corresponds to a similar duty imposed upon the Prime 
Minister "f the L'nion in relation to the President." I he 
put pose is in t to invc*t the Governor with any active 
powet of governance or of interference in the day-to-day 
administration of tin- Ministers. 1 he onlv privilege that a 
i (institutional head can legitimateh claim is the privilege 
< ! being full\ informed about the policies, proposals and 
cxe«uii\e decisions of Ministers, and to have the oppor- 
tunitv of exptessing his opinion on them, particularly if 
he feels that thc\ have not been conceived on right lines 
and require to be modified and revised in certain diree- 
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tions. This privilege has been specifically conceded to 
State Governors by the Constitution. Any action by an 
individual Minister without reference to his colleagues 
and in regard to which the Governor feels that it was 
not rightly taken can be brought by him to the notice of 
the Cabinet with a request that it should be reconsidered 
by that body. There is no . question of the Governor 
imposing his will on the Ministry; he can only tender 
friendly advice which may or may not be accepted. 


THE STATE LEGISLATURE: 

THE LEGISLATIVE COUNCIL 
(OR VIDHAN PARI SHAD) 

The Legisijvture in Modern Democracy. Democracy 
is not merely a concept. It is also a Government and 
therefore a concrete reality. It must have an operative 
mechanism in which will be manifested the distinctive 
attractions of democratic philosophy. At the same time, 
the mechanism must be possessed of all that strength, 
efficiency, quality and competence which are essential for 
a satisfactory fulfilment of democratic ideals. In modern 
times it is the Legislature which automatically supplies 
such a mechanism. By the method of its election and 
formation it epitomizes the nation; by the nature of its 
comprehensive powers of social regulation, it embodies the 
doctrine of popular sovereignty; by a broadminded, effec- 
tive and judicious exercise of those powers, including the 
power of creating, controlling and dismissing Ministries, 
it is in a position to enable the people to realize those 
objectives of equality and justice, of happiness and joy 
in a full life, which human society naturally cherishes and 
ambitiously sets out to achieve. Legislatures in the auto- 
nomous States of the Indian Federation, like Parliament 
in its Central Government, have to be viewed in this 
perspective. Their constitution, franchise, powers and 
functions, rules of procedure, etc., have to be studied so 
that it should be possible to assess the potentialities of 
their contribution to the larger social life of the State. 
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The Bicameral System. In Western democracies, the 
Legislature is composed of two chambers, one elected on 
the principle of adult franchise and representing the 
general populace including the poorest and most backward 
sections of society, and the other representing more or less 
the propertied classes with a sprinkling of intellectuals. 
The upper or second chamber is intended to serve as a 
kind of brake on the actions of the lower, that is popular, 
chamber. The belief was commonly held in the past, and 
is held even now to some extent, that it is risky to vest 
political power in the hands of the masses because they 
arc not adequately educated and are liable to be swayed 
by irresponsible leaders by unscrupulous but eloquent 
appeals made to their passions, ignorant beliefs and indis- 
criminate enthusiasm. The steadier and more sober 
elements in the community with all their knowledge, 
experience and wisdom ought to be put in a position to 
control and correct the waywardness of their simple- 
minded but impulsive brethren. It is emphasized that 
democracy docs not mean a licence for disruption or for 
fatal inefficiency. On the contrary, it must necessarily 
stand equated to intelligent direction and a really pro- 
gressive and creative governance. Men of status and 
substance possessing that balanced outlook and tempera- 
ment which arc generally ascribed to education and to 
the possession of property are as valuable in the perform- 
ance of the legislative and other important functions of 
the Legislature as men directly drawn from the toiling 
masses. This idea held the political field for several 
generations and the upper chamber, representing what 
may be described as the upper classes of society, was 
specially constituted to work in conjunction with, if not 
in a position of superiority to, the lower chamber. 
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Second Chamber not Important. With the rise in the 
general level of education of the masses in the twentieth 
century as a result of the material progress made possible 
bv science, the whole basis of the old justification for the 
existence of an aristocratic chamber has become shaky. 
Even granting for the sake of argument the truth of the 
alleged equation between wealth and family traditions on 
the one hand, and education, quality and a sense o 
responsibility on the other, it would not be correct to 
describe the masses of modern times as being thoroughly 
ignorant and uninformed and liable to be easily duped 
by political charlatanry. Rather, the experience has been 
that some very able and learned leaders, notwithstanding 
their unostentatious way of living and behaviour and 
general lack of self-advertisement, have been elected to 
Parliament bv constituencies composed mostly of the masses. 
The Function of Df.i.ay. In these changed circum- 
stances, even though the second chamber still persists, it 
has lost, excepting in a federation, all its old powers and 
prestige. It can no longer hold up legislation accepted 
by the lower chamber, nor can it interfere with the scheme 
of national expenditure and taxation adopted b\ the 
popular House. The only effective purpose that it serves 
in most countries today is to secure the postponement of 
the final passing of a law by one or two years. 1 hat is 
all. Such a dclav is merelv intended to give an opportun- 


ity for the cooler consideration of controversial measures, 
after the heat of discussion has subsided and a moic 
tranquil atmosphere has been established. ^ hctlici the 
performance of such a comparatively simple function as 
causing dclav of a year or two warrants the creation, or 
the continuance of, an expensive mechanism like the upper 
chamber is open to question. \N riters on politics have 
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pointed out that in the context of modern notions and 
conditions the so-called upper chamber has become a 
complete superfluity and a waste if not a misfit. It 
unnecessarily duplicates the legislative process and lengthens 
the political routine by monotonous and irifructuous 
repetition. It is true that no nation has yet gone to the 
length of completely eliminating the second chamber. 
Still, its raison d’etre is seriously questioned, particularly 
in the ease of small nations having a unitary constitution. 
No NEED FOR A SECOND CHAMBER. IllCIC were no lippci 
chambers in the provinces of British India until the Act 
of iqqr The Montford Reforms of 1919 created an 
upper chamber, the Council of State, m the Central 
Legislature but did not propose any such innovation in 
the provinces. There really seems to be no need to 
introduce the cumbrousness and the futility of the 
bicameral system in the autonomous States of the Indian 
Republic. After all, such States have no status of inde- 
pendence nor arc they burdened with all those respons- 
ibilities which necessarily lie on the shoulders of a sovereign 
State They are part and parcel of the framework of 
a national polity which has a strong central government. 
The sphere of their activity is limited, both 111 regard to 
the territory under their jurisdiction and also in regard to 
the number of subjects that arc assigned for the exercise 
of their authority. It is also entirely out of tune with 
the democratic spirit of modern times to give special 
representation in a separate chamber to vested interests 
by prescribing high property and income qualifications for 
its franchise. • And if that is not done there can be no 
other clearly marked out and really distinctive standard 
for elections to the upper chamber. It is more than 
likely that any electorate which is not formed specially 
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on the basis of property or income will not be materially 
different in political complexion from an electorate formed 
on the basis of adult franchise. The whole arrangement 
may therefore prove to be insipid and devoid of any 
recognizable propriety. 

Second Chambers created by the Constitution. 
The fact that the framers of the new Indian Constitution 
were remarkably dominated in this respect ( as, indeed, 
in several others) bv the influence of the Act of 1935 is 
evidenced bv their disinclination to suggest a bold departure 
from the scheme of that Act in regard to the establishment 
of a second chamber in some of the provinces. 1 hey 
actuallv recommended the continuance of the same provi- 
sions in the new framework. But even their conviction 
in regard to the utility of the second chamber in the 
States appears to have been rather uncertain because the 
Constitution has provided a normal procedure for the 
abolition of these chambers (and also for their new 
creation without such a change being considered to be 
an amendment of the Constitution. The second chambers 
that the\ have provided are small bodies having, in the 

nature of things, verv little distinctive about their com- 

# 

position and not endowed with any effective powers, so 
that it is dillicult to disagree with the criticism that their 
( 1 cation is completely out of accord with any sense of 
constitutional proportion or propriety. 

Tin Aboiimon or Creation of a Second Chamber. 
The Constitution lays down that in the States of Bihar, 
Bombav, Madras. Punjab. I'ttar Pradesh and West Bengal 
there shall be a Legislature consisting of the Governor, 
the Legislative Council and the Legislative Assembly. In 
the other States it will be composed of the Governor and 
the Legislative Assembly, no Legislative Council being 
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provided. It has also further laid down that Parliament 
may by law provide for the abolition of the Legislative 
Council of a State having such a Council, or for the 
creation of such a Council in a State having no such 
Council, if the Legislative Assembly of the State passes 
a resolution to that effect. Such a resolution to be passed 
must have the support of a majority of *the total member- 
ship of the Assembly and of the majority of not less than 
two-thirds of the members of the Assembly present and 
voting. Any such law passed by Parliament shall contain 
such provisions for the amendment of the Constitution 
as may be necessary to give effect to the provisions of 
the law, and may also contain such supplemental, inci- 
dental and consequential provisions as Parliament may 
deem necessary. Such a law will not be considered to 
be an amendment of the Constitution. It will be seen 
that the abolition or the creation of the second chamber 
in a State is not left in the hands of the people of the 
State. They have to make the necessary recommendation 
to Parliament which represents the whole country. It 
may be expected that Parliament will generally act in 
accordance with the wishes expressed by the people of 
the State through the proper constitutional channel; but 
no such action is made legally obligatory on them. The 
object seems to be to harmonize any major change in the 
political set-up of any part of the country with the general 
trends of political opinion in the whole country. 
Composition of the Legislative Councils. The total 
number of members in the Legislative Council of a State 
shall not exceed one-fourth of the total number of members 
in the Legislative Assembly of that State, but the total 
number of members in the Council shall in no ease be 
less than forty. Until Parliament by law otherwise 
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provides, the composition of the Legislative Council shall 
be as follows. Of the total number of its members i a ) as 
nearly as may be, one-third shall be elected by electorates 
consisting of members of municipalities, district boards, 
and such other local authorities in the State as Parliament 
may by law specify; (b) as nearly as may be, one-twelfth 
shall be elected by electorates consisting of persons residing 
in the State who have been for at least three years 
graduates of any university in the territory of India, or 
have been foi at least three years in possession of quali- 
fications prescribed by any law made by Parliament as 
equivalent to that of a graduate of any such university; 

r , as nearly as may be. one-twelfth shall be elected by an 
electorate consisting of persons who have been for at least 
three years engaged in teaciting in such educational insti- 
tutions within the Stale, not lower in standard than that 
of a secondary school, as max be prescribed by law 
made by Parliament; d as nearly as mas be, one-third 
v-hall be elected by the members of the Legislative Assembly 
of the State from amongst persons who are not members 
nf the Ava mbly ; c the remainder shall be nominated 
h\ the (.inventor and shall consist of persons Inning 
special knowledge or practical experience in respect of 
h mattes a s the following — literature, science, ait. the 
i o-opc r a t i \ <. movement, and social service, for the pm - 
pusc of election territorial constituencies may be picsiiibcd 
1 >\ l. t \% made by Parliament, and elections in all cases 
shall be held in accordance with the system of proportional 
representation b\ means of the single transferable vote. 

In exercise of the powers granted to Parliament, that 
hod\ has paved two Acts, the Representation of the 
People Ads. i ()-,,) and 1951. The allocation of scats in 
the Legislative Councils has been prescribed in the T hirtl 
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Schedule of the Act passed in 1950 and is reproduced 
below : 


Allocation of Seats in the Legislative Councils 


Names of States 

Total number of 

scats 

Number to nr. Elected or Nominated under 
Article (3) of the Constitution 

Elected by 
local bodies 

Elected by 
graduates 

Elected by 
teachers 

Elected by 
Legislative 
Assembly 

Nominated 
by the 
| Governor 

Part A States 







Bihar 

72 

24 

6 

6 

24 

12 

Bombay 

72 

24 

6 

6 

24 

12 

Madras 

51 

14 

6 

4 

18 

9 

Punjab 

40 

13 

3 

3 

13 

8 

Uttar Pradesh 

72 1 

24 

6 

6 

24 

12 

West Bengal 

51 

17 

4 

4 

17 

, 9 

1 

Part D Stales 







Mysore 

40 

13 

3 

3 

13 

8 


It will thus be seen that no scat in the Legislative Council 
is filled by direct election. No effort is made to grant 
any special representation in it to the propertied classes, 
but provision has been made for the introduction of an 
academic element because a specific number of seats have 
been allotted to graduates’ and teachers constituencies. 
The Council cannot in any sense be described as an 
aristocratic chamber. It can afford the opportunit\ of 
a legislative career to those men of talent or those "ho 
have special knowledge or practical experience in respect 
of the arts, the sciences or social service, who will not be 
prepared to fight electioneering battles, or who may be 
prepared to do so only to a limited extent but who ha\e 
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otherwise the aptitude and the ambition for parliamentary 
activity. 

The Council is a Permanent Body. The Legislative 
Council shall not be subject to dissolution, but as nearly 
as possible one-third of its members shall retire on the 
expiration of everv second year, in accordance with the 
provisions made in that behalf by Parliament by law. 
The term of an individual member will be six years. I his 
provision is exactly similar to the provisions made in respect 
of the Council of States, and the same advantages arc 
expected to flow from a partial and periodical retirement 
of the members. A combination of continuity and fresh- 
ness is aimed at bv this arrangement, and it does not seem 
to be inappropriate in the case of an upper chamber which 
has really not much importance in constitutional working. 
Qualifications and Disqualifications. A person shall 
not be qualified to be chosen to fill a scat in the Legis- 
lative Council unless lie is a citizen of India and not 
less than thirty \cars of age; he will also be required to 
po-sess mu h other qualifications as may be prescribed in 
that behalf by any law made by Parliament. No person 
shall be a member of the Legislative Council and also of 
the Legislative Assemble of a State; if he is elected to 
both he must vacate one of the two scats in accordance 
with the law made for that purpose by the State Legis- 
lature. No person "hall be a member of the Legislatures 
of two nr more States; if a person is elected to more 
than one such Legislature, he must resign his scat in all 
but one of them within a specified time as may be 
prescribed in rule" made b\ the President; if he docs not 
make up his mind within that period in whic h Legislature 
lie desires to fum (ion as a member, his scats in all the 
Legislatures to which he is elected shall become vacant. 
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If a member of a Legislative Council is absent for a period 
of 60 days from all its meetings without permission of the 
House, the House may declare his seat vacant; but in 
computing the period of 60 days no account shall be 
taken of any period during which the House is prorogued 
or is adjourned for more than four consecutive days. 

A person shall be disqualified from standing as a candidate 
for election to the Council and also for being a member 
of it if he holds any office of profit under the Govern- 
ment of India or the Government of any State, other 
than an office declared by the Legislature of the State by 
law not to disqualify its holder; if he is of unsound mind; 
if he is an undischarged insolvent; if he is not a citizen 
of India or has voluntarily acquired the citizenship of a 
foreign State; or if he is disqualified by any law made 
by Parliament. However, a person shall not be deemed 
to hold an office of profit under the Government of India 
or the Government of any State by reason only that he 
is a Minister cither for the Union or for such State. It 
is obvious that ministerial office which is essentially poli- 
tical in character cannot be brought under operation of 
such a disqualification; otherwise parliamentary govern- 
ment itself will be impossible. I he question as to whether 
a member of the Council has become subject to any of 
the disqualifications mentioned above shall be referred foi 
decision to the Governor, and his decision shall be 
final, but before giving any such decision the Governor 
must obtain the opinion of the Election Commission and 
shall act according to that opinion. 

Election of the Chairman. The Legislative Council 
shall choose one of its members to be Chairman and 
another to be Deputy Chairman, and the Council shall 
similarly fill any vacancies in these offices whenever the\ 
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m av arise. The Chairman or the Deputy Chairman shall 
vacate his office if he ceases to be a member of the 
Council; he mav also resign his office. All questions at 
am sitting of the Council shall be determined by a 
majoritv of votes of the members present and voting, other 
than the Chairman. The Chairman or person acting as 
Chairman shall not vote in the first instance, but he shall 
have, and exercise, a casting vote in case of an equality 
of votes. The quorum to constitute a meeting of the 
Council shall be ten members or one-tenth of the total 
number of members of the House whichever is greater. 

The Chairman and the Deputy Chairman shall be paid 
mu h salaries and allowances as may be fixed by the Legis- 
lature of the State by law, and until such a law is passed 
thev will be paid the salaries and allowances that were 
paid to the President and the Deputy President of the 
Legislative Council of the corresponding province mime- 
diatelv before the commencement of the Constitution. 
The Chairman or the Deputy Chairman may be removed 
from his office by a resolution of the Council passed by 
a majoritv of all the then members of the Council, but 
at least fourteen days' notice has to be given of the inten- 
tion to move the resolution. While the office of Chairman 
i> vacant, the duties of the office shall be performed by 
the Deputv Chairman, or if that office is also vacant, by 
such member of the Council as the Governor may appoint 
for the purpose-. During the absence of the Chairman 
from am sitting of tin- Council, the Deputy Chairman 
dull act as Chairman; and if he is also absent, such 
pci m mi mav act as Chairman as may be determined by 
the rules of procedure of the Council. 1 he Chairman 
or the- Depute Chairman shall not preside at a meeting 
of the Council while any resolution for his removal is 
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under consideration. They will, however, have the right 
to speak, in, and otherwise take part in, the proceedings 
but will be entitled to vote onlv in the first instance. 
Sessions of the Council. The Legislative Council 
along with the Legislative Assembly must be summoned 
to meet twice at least in every year, and six months shall 
not intervene between its last sitting in one session and 
the date appointed for its first sitting in the next session. 
The Governor can summon the Council and prorogue it. 
lie may address the Council, or the Council and the 
Assembly together, and may for that purpose require the 
attendance of members. He may send messages to the 
Council cither in respect of a Bill then pending in the 
Legislature, or otherwise, and the Council shall with all 
convenient dispatch consider any matter required by the 
message to be taken into consideration. At the commence- 
ment of a session after general elections or of a session 
in the beginning of a year, the Governor shall address 
both Houses of the Legislature assembled together and 
inform them of the cause of its summons. Time shall 
be allotted in the Council for the discussion of the matters 
referred to in the Governor’s address. The address will 
in fact be written by the Ministry and will contain an 
indication of what the Government proposes to do in 
regard to various important questions concerning the 
administration. Members of the Legislature thus get an 
opportunity of expressing their reactions to the general 
trend of the Government's policy and the debate on the 
address serves as a useful guide to Ministers in assessing 
the intensity of popular feeling on particular subjects. 
Powers of the Council. The powers of the Council 
pertain to the three usual categories, namely, legislation, 
control over administration and finance. Any Bill, 
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excepting a Money Bill, can originate in the Council and 
its assent is required for a Bill to be enacted into law. 
However, its power in this respect is not co-ordinate "ith 
the power of the .Assembly. After all, it cannot be for- 
gotten that the upper chamber in a constituent unit in 
a federation cannot have the same powers and status 
which similar bodies necessarily have in sovereign States 
or in federations. In the case of the Union Parliament, 
if there is a difference of opinion between the House of 
the People and the Council of States, the question is 
referred to a joint sitting of both the chambers; the 
opinion of the majority in the joint sitting will carry 
the dav and the dispute is thus resolved. No such joint 


sitting is provided for in the case of disagreement between 
the upper and the lower chambers in a State. On the 
< ontrarv it is clearly laid down that if after a Bill has 
been passed by the Legislative Assembly it is rejected by 
the Council, or the Council has not considered it even 
though more than three months have elapsed after it was 
submitted to the Council, or it is passed by the Council 
with amendments to which the Assembly does not agree, 
the .Vsembb ma\ pass the Bill again and transmit it to 
the Council; if it is rejected by the Council again a second 
time. <-' the Council has not passed it even though more 
than one month has elapsed after it was submitted to the 
Council, the Bill shall be taken to have been passed by 
the II .use- of the Legislature in the form in which it was 
passed b\ the Legislative /Assembly for the second time, 
and with such amendments as may have been agreed to 
In that body. 

The Mew of the Assembh must therefore ultimately 
prevail; the utmost that the Council can do is to 
impose' Mime delay in the passage of the Bill, if it feels 
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that a reconsideration of the measure is urgently required 
in the public interest. 

By putting questions and supplementary question's on 
all sorts of matters of public importance connected with 
the administration, by moving, discussing and passing 
resolutions on similar subjects, by moving motions of 
adjournment and of no-confidence, members of the 
Council can exercise some degree of control over the 
working of the Government. In regard to finance it is dis- 
tinctly laid down that a Money Bill shall not be introduced 
in a Legislative Council. After such a Bill has been 
passed by the Assembly it shall be transmitted to the 
Council for its recommendations, and the Council shall 
within a period of fourteen days return the Bill to the 
Assembly with its recommendations. The Assembly may 
cither accept or reject all or any of the recommendations 
of the Council and the Bill will be taken to have been 
passed as the Assembly has desired that it should be so 
passed. A Bill shall be deemed to be a Money Bill if it 
contains only provisions dealing with taxes, borrowing of 
money and the Consolidated and Contingency Funds. 
Voting of grants for national expenditure is not a privilege 
allowed to the Council. 
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THE STATE LEGISLATURE: 

THE LEGISLATIVE ASSEMBLY 
(OR VIDHAN S ABH A ) 

A Democratic Chamber. In the six States in which 
the bicameral system has been introduced, the Lower 
House of the Legislature is called the Legislative Assembly. 
In the remaining States also it is known by the same 
name and, being the only chamber of the Legislature, 
functions by itself. The Assembly is intended to represent 
the whole population of the State and is a very democratic 
body in the Constitution. It plays the same part in the 
government of the State which the House of the People 
plays in the government of the Union and occupies a 
position of decisive importance in the politics of the State. 
Popular opinion is supposed to be fully reflected inside this 
chamber and it enjoys the same prestige that popularly 
elected Legislatures enjoy in a responsible democracy. 

The Assembly shall be composed of members chosen 
by direct election and by adult franchise by the residents 
of a State. The representation of each territorial consti- 
tuency formed for that purpose will be on the basis of 
the population of that constituency as ascertained at the 
last preceding census, and shall be on a scale of not more 
than one member for every 75,000 of the population. 
However, the total number of members in the Assembly 
shall in no case be more than 500 or less than 60. The 
ratio between the number of members allotted to each 
territorial constituency and the population of that consti- 
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tuency shall, as far as practicable, be the same throughout 
the State. Upon the completion of each census the 
representation of the several territorial constituencies shall 
be readjusted in the light of the census figures and the 
new information about the distribution of population 
made available by them. This salutary provision will 
make it impossible for any disparity to arise between the 
number of scats that are actually assigned to a consti- 
tuency and the number to which it is legitimately entitled 
on the strength of its total population. Parliament will 
by law determine the authority which will bring about 
the necessary readjustment, and the manner in which and 
the date from which it should be made effective. 
Composition of the Assemblies. The Representation 
of the People Act, 1950, prescribes the following: 

Number of Seats in the Legislative Assemblies 


Part A States 



Number of scats 

Andhra 

• • 

• • • • 

140 

Assam 

• • 

• • • • 

108 

Bihar 

• • 

• • • • 

330 

Bombay 

• • 

• ■ • • 

3 1 5 

Madhya Pradesh 

• • 

• • • • 

232 

Madras 

• • 

• • • • 

230 

Orissa 

• • 

• • • • 

140 

Punjab 

• • 

• • • • 

12b 

Uttar Pradesh 

• • 

• • • • 

43 ° 

West Bengal . . 

• • 

• • • • 

238 

Part B States 




Hyderabad 

• • 

• • • • 

175 

Madhya Bharat 

• • 

• • • • 

99 

Mysore 

• • 

• • • • 

99 

Patiala and East Punjab States Union 

60 

Rajasthan 

• • 

■ • • • 

l60 

Saurashtra 

• • 

• • • • 

60 

T 1 avancore-Cochin 

• • 

• • • • 

108 
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Tenure of Office. The Legislative Assembly will have 
a tenure of five years from the date appointed for its first 
meeting and no longer, and the expiration of the period 
of five years shall operate as a dissolution of the Assembly. 
This is a peremptory provision and is intended to prevent 
a self-satisfied Assembly from falling into the dangerous 
temptation of prolonging its life beyond the normal term 
in normal times. However, while a Proclamation of 
Emergency is in operation the period of five years may be 
extended bv Parliament by law for a period not exceeding 
one \car at a time, and not extending in any case beyond 
a period of six months after the Proclamation has ceased 
to operate. The Assembly may of course be dissolved 
before the period of five years has been completed. Such 
a contingency will arise only when the Ministerial party 
has a very small and precarious majority in the Assembly 
to support it or when the Government has unexpectedly 
lost the confidence of the Legislature within a short period 
of its being elevated to office. It may be noted for the 
' sake of comparison that the upper chamber, unlike the 
Assemble, is not subject to a wholesale dissolution. 1 he 
process of a total periodic cleansing is considered indis- 
pensable for the democratic chamber, because that is the 

onlv method bv which it could be effectively saved from 

* • 

the danger of anachronism and loss of touch with the 
popular will. 

Ou.u ii n vnoNS and Disqualifications. A person shall 
not be qualified to be chosen to fill a scat in the Legisla- 
tive Assembly unless he is a citizen of India, is not less 
i hau '_>5 wars of age. and possesses such other qualifications 
as mav be prescribed by any law passed for that purpose 
bv Parliament. No person shall be a member of the 
Assemble and also of the Council if the latter chamber 

0 
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exists in a State; if a person is elected to both the 
chambers the law of the State will make provision for the 
vacation by the member concerned of one of the two seats. 
Similarly, no person shall be a member of the Legislative 
Assembly and of any other legislative chambers of any 
State; if he is elected a member of the Assembly and 
also of one or more of any such chambers, he will have 
to make his choice of only one chamber for the con- 
tinuance of his membership. If he does not make the 
choice within such period as may be specified in rules made 
in that connexion by the President, his seat in the 
Legislatures of all the States to which he is elected shall 

be declared to be vacant. 

If a member of the .Assembly is absent without the 
permission of the House from its meetings for a period 
of 60 days, the House may declare his seat vacant but 
in counting the period of 60 days no account shall be 
taken of any period during which the House is prorogued 
or is adjourned for more than four consecutive days. A 
person shall be disqualified from being chosen as, and 
from being, a member of the Assembly if he holds any 
office of profit under the Government of India or the 
Government of any State, or if he is of unsound mind, 
or if he is an undischarged insolvent, or if he is not a 
citizen of India, or if he is disqualified under any law 
made by Parliament; however, a person shall not be 
deemed to hold an office of profit by reason only that 
he is a Minister either for the Union or for any State. 
This exception is inherent in the concept of parliamentary 
government; in the operation of this system the cxecuti\e 
is created, controlled and dismissed by the Legislature. 
Ministers constitute the political executive as distinguished 
from the administration. It logically follows that not 
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only must they not be excluded from the Legislature but 
must actually hold the position of its leadership. 

The Office of Speaker. The Legislative Assembly has 
the power to elect one of its members to be the Speaker 
and another to be the Deputy Speaker, and elections to 
these offices must be held as often as the offices become 
vacant for any reason. The Speaker or the Deputy 
Speaker shall vacate his office if he ceases to be a member 
of the Assembly and he may at any time resign his office. 
While the office of Speaker is vacant its duties will be 
performed by the Deputy Speaker, and if the latter office 
is also vacant the duties will be performed by such member 
of the Assembly as the Governor may appoint for the ^ 
purpose. During the absence of the Speaker from any 
sitting of the Assembly the Deputy Speaker will preside; 
if both arc absent such person may preside as may be 
determined by the rules of procedure of the Assembly, or 
if no such person is present such other person may preside 
as may be determined by the Assembly. The rules of 
procedure have provided for the appointment of Chair- 
men. They arc nominated by the Speaker from amongst 
the members of the Assembly at the commencement of 
cverv session and arc generally four in number. Any one 
of them may be called upon to preside over the Assembly 
bv the Speaker or the Deputy Speaker. All questions at 
any sitting of the Assembly shall be determined by a 
majority of votes of the members present and voting, other 
than the Speaker or person acting as Speaker. The 
Speaker shall not vote in the first instance but shall have, 
and shall exercise, a casting vote in the case of an equality 
of votes. 

The Speaker may be removed from his office by a 
resolution of the Assembly passed by a majority of all 
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the then members of the Assembly; no resolution for this 
purpose shall, however, be moved unless at least fourteen 
days’ notice has been given of the intention to move the 
resolution. At any sitting of the Assembly, while a 
resolution for the removal of the Speaker or the Deputy 
Speaker from his office is under consideration, they shall 
not preside though they may be present. They shall have 
the right to speak in, or otherwise take part in, the 
proceedings of the Assembly while any resolution for theii 
removal from office is under consideration and shall be 
entitled to vote only in the first instance on such 
resolution or on any other matter during such proceedings. 

There shall be paid to the Speaker and the Deputy 
Speaker such salaries and allowances as may be fixed by 
the Legislature of the State by law, and until such a law 
is passed they shall be paid such salaries and allowances 
as were payable to the Speaker and the Deputy Spcakci 
of the Legislative Assembly of the corresponding province 
immediately before the commencement of the Constitution. 
In the State of Bombay, according to the law as it is in 
operation at present, the Speaker gets a salary of Rs 850 
a month and the Deputy Speaker Rs 250 a month. 
Sessions of the Assembly. The Legislative Assembly 
must be summoned to meet twice at least in every year, 
and six months shall not intervene between their last 
sitting in one session and the date appointed for theii 
first sitting in the next session. 1 he power of summoning, 
proroguing and dissolving the Legislative Assembly legally 
vests in the Governor. In practice, however, the power 
will be exercised by the Ministry. The enormous increase 
in the functions of the State in modern times, and the 
numerous laws and regulations that have to be enacted 
by it for the purpose of realizing the social ideals which 
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it has before it, has led to a consequential and correspond- 
ing increase in the work of the Legislature. It has 
therefore to be almost continuously in session and its 
members are required to devote to it their undivided atten- 
tion and energy in order to be able to satisfy all the 
obligations that are entailed by membership of this body. 
In parliamentary democracy the Legislature is called 
upon not merely to make laws but also to bring into 
existence the ministerial executive and keep a vigilant 
supervision over their policies and actions. 

The pressure of work on the Legislature was not heavy 
in the old davs when the activities of the State did not 

4 

touch the individual citizen's life excepting at a few points, 
and when it was not expected that the governmental 
machine should be utilized for regulating the details of 
human life in pursuance of particular ideologies. The 
Legislatures therefore used to meet at long intervals during 
the course of the year and the number of days of their 
actual sittings was also comparatively small. In the days 
of British rule, particularly before the Act of 1935* th cre 
was a general complaint in India that the bureaucratic 
government did not allow a sufficient number of days for 
the sittings of the Legislature and that its sessions were 
not held as freqnentlv as was desirable. After all, govern- 
ment is a continuous, uninterrupted and living process 
and in a democracy the citizen has every right to be kept 
constantly in touch with all its operations. Otherwise his 
control over the Government will not be real. It has, 
therefore, become a truism of modern democratic polity 
that the Legislature which is the most vital mechanism in 
its functioning and which represents the general body of 
the i itizens should be in almost continuous session, though 
there may be recesses and even longer vacations in order to 
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enable members to have the necessary rest and also to 
maintain their contacts with their constituencies. The 
Legislative Assembly as the popular House of the State 
Legislature will have the great responsibility of implement- 
ing the promises that were given to the electors at the 
time of elections, and its sittings and sessions must theie- 
fore be held for the major part of the year. 

Debate on the Governor’s Address. I he Governor 
may address the Assembly, or if there is the Council, the 
Assembly and the Council together, and may for that 
purpose require the attendance of members. He may 
also send messages to the Assembly, whether with respect 
to a Bill then pending in the Legislature, or otherwise, 
and the Assembly shall with all convenient dispatch 
consider any matter required by the message to be taken 
into consideration. At the commencement of every session 
at the beginning of the year or after a general election, 
the Governor shall address the Assembly, oi if a btate 
has a Legislative Council, the Assembly and the Council 
assembled together, and inform them of the cause o 
their summons. The rules regulating the procedure o 
the Assembly shall make provision for the allotment of 
time for discussion of the matters referred to in such an 
address from the Governor, and such discussion must ha\e 

precedence over other business of the House. 

As has already been explained, the Governors add i ess 
Is really prepared by the Ministry and is intended to ^ 
a sort of review of the administration during the past c\s 
months and to give a broad outline of what 'he Goxein 
ment proposes to accomplish in the months t<> conlc - 
Discussion on the matters contained in the address scr\cs 
a twofold purpose. It gives an opportunity to the clectc 
representatives of the people who constitute the Legislature 
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to examine and to express their opinion on the plans and 
proposals put forward by the Government; this is a very 
healthy check on their leaders who have become Ministers. 
Secondly, from the point of view of the Government also, 
criticism expressed on the floor of the House both by 
friends and by opponents in regard to their general line 
of action or to any specific administrative measures is a 
very welcome corrective and guidance. 1 hey can also 
take the opportunity, while replying to criticism, of clearing 
misunderstandings and removing misapprehensions that 
may have arisen in the public mind about any of the 
schemes proposed by them. In short, it may be said that 
the address and the discussion on it serve as a sort of 
introduction to the course of political life as it is likely to 
develop in the State during the year which has just 
comment ed. 

Oath and Quorum. Every member of the Assembly 
before taking his seat shall make and subscribe before the 
Governor, or some person appointed by him, an oath or 
affirmation that he will bear true faith and allegiance to 
the Constitution of India, and that he will faithfully 
dist harge the duty upon which he is about to enter. The 
quorum to constitute a meeting of the Assembly shall be 
ten members or one-tenth of the total number of members 
of the House, whichever is greater. If at any time during 
the meeting of the Assembly there is no quorum, it shall 
be the duty of the Speaker either to adjourn the House 
or to suspend the meeting until there is a quorum. 
Powers of thf Assembly. The powers and functions 
of the Assembly are threefold. No Rill can become a 
law in the State unless it has been passed by the Legis- 
lative Assembly. If in a State an upper chamber, that 
is the Council, is in existence and if that chamber refuses 
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to pass a Bill in the form in which it has been passed by 
the Assembly, the Bill can become law in spite of the 
opposition of the Council if it is passed again by the 
Assembly. All legislative power in the State, except the 
power of issuing ordinances when the Assembly is not in 
session which is vested in the Governor, is concentrated 
in the Assembly. This is as it should be because the 
Assembly elected by adult franchise is a representative 
chamber reflecting the views and sentiments of the public 
for the time being. 

Members of the Assemblv can also exert a considerable 
check on the administration by putting questions and 
supplementary questions on the details of administrative 
working, by moving resolutions embodying recommenda- 
tions on matters of public importance, by moving adjourn- 
ment motions to discuss matters of urgent public import- 
ance and of recent occurrence and by moving votes of 
no-confidcncc in particular Ministers or in the whole 
Ministry. A persistent use of all these powers keeps the 
Government very alert and the fear of public exposure 
and occasionally even public condemnation helps to keep 
up a high standard of administrative efficiency and 
integrity. 

As the popular chamber of the Legislature, the Assembly 
has full powers in regard to finance. All Money Bills 
must originate in the Assembly and they cannot become 
law unless passed by it. If there is an upper chamber, 
such Money Bills, after they are passed by the Assembly, 
have to be transmitted to that chamber, although it has 
no effective power in regard to them. If Money Bills 
are not returned by the Legislative Council to the Assembly 
within fourteen days of their receipt by the Council they 
will be taken to have been passed into law in the form in 
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which they have been passed by the Assembly. The 
Council may make recommendations in regard to the 
Bills, but the Assembly may or may not accept them. The 
voting of grants required for expenditure by the different 
departments of the State Ls the exclusive privilege of the 
Assembly which can reduce or reject but not increase 
them. No demand for grant is made before the Council. 
Secretarial Staff. The Legislative Assembly shall have 
a separate secretarial staff. If there is a Legislative 
Council in a State, it is possible to create secretarial posts 
which arc common to the Assembly and to the Council. 
The Legislature may by law regulate the recruitment 
and conditions of sendee of persons appointed to the 
secretarial staff of the House or Houses of the Legislature. 
The latter has thus at its disposal an independent execu- 
tive mai hinery which is subordinate to it and which is 
entrusted with the task of satisfying the requirements of 
members in the performance of their duties. The secre- 
tarial •aaif will naturally be in close touch with, and will 
to a great extent be under the direct control of, the Speaker 
of the Assembly or of the Chairman of the Council as 
the case mav be. 
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PRIVILEGES OF MEMBERS 
AND PROCEDURE OF WORK 

Freedom of Speech. A detailed explanation has already 
been given 1 of the necessity to confer certain privileges on 
members of the Legislature in order to enable them to 
fulfil their responsibilities in an adequate and satisfactory 
manner. Members of the Legislature in a State have been 
given the same privileges that have been given to Members 
of Parliament. For instance, it has been clearly laid 
down that there shall be -freedom of speech in the Legis- 
lature of every State, subject however to the provisions 
of the Constitution and to the rules and standing orders 
regulating the procedure of the Legislature. No member 
shall be liable to any proceedings in any court in respect 
of anything said or any vote given by him in the Legis- 
lature or in any of its committees; and no person shall 
be liable in respect of the publication of any report, 
paper, votes or proceedings of the Legislature. In other 
respects the powers, privileges and immunities of a House 
of the Legislature of a State, and of the members and 
the committees of a House of such Legislature shall be 
such as may from time to time be defined by the 
Legislature by law. Until such a law is passed they shall 
be the same as those of the House of Commons in 
England as they existed at the commencement of the 
Constitution. 

It need hardly be added that the privilege of freedom 
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of speech is not entirely unrestricted and absolute. The 
rules of procedure and standing orders adopted by the 
Legislature make it obligatory that the matter of every 
speech must, in the opinion of the Speaker, be relevant 
to the matter before the House, must not use offensive 
or unparliamentary or defamatory or treasonable expres- 
sions, must not be used for the purpose of wilfully 
obstructing the business of the House, must not make a 
personal charge against any member, must not refer to 
anv matter of fact on which a judicial decision is pending 
or reflect upon the conduct of a judge in the exercise of 
his functions, and so on. The Speaker shall decide all 
points of order that may arise and his decision shall be 
final. He may if necessary direct a member to discontinue 
his speech if the member persists in irrelevance or in 
tedious repetition of arguments. It is the duty of the 
Speaker to preserve order in the meetings of the Legis- 
lature and he has been given all powers necessary for 
the purpose of enforcing his decisions on all points of 
order. He may direct any member whose conduct is in 
his opinion grossly disorderly to withdraw immediately 
from the Assembly, and any member so ordered to with- 
draw shall do so forthwith. The Speaker may in the 
case of grave disorder arising in the Assembly suspend 
anv sitting for a time to be named by him. 

Committee of Puivileu.es. In some States, for example 
in West Bengal, the rules of procedure have laid down 
that a Committee of Privileges shall be constituted at 
the commencement of the first session in each financial 
year and shall consist of the Deputy Speaker who shall 
be Chairman and eleven other members who shall be 
elected by the Assembly according to the principle of 
proportional representation by means of the single trans- 
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fcrablc vote. Members of the committee shall hold office 
until the committee is reconstituted in the following year. 
All questions regarding privileges of members are referred 
to this committee which will contain members belonging 
to all parties in the House and the Assembly will be 
guided in taking its decisions by the recommendations 
made by the committee. 

Salaries and Allowances. The Constitution has pro- 
vided for the payment of salaries and allowances- to 
members of the Legislative Assembly and the Legislative 
Council of a State. The justification for such payments 
lies in the fact that the duties of the members of a 
Legislature have now become so immense and complicated 
that they occupy all his working time and energy and he 
cannot therefore be expected to devote himself to his 
work entirely in an honorary capacity. I he salaries and 
allowances to which a member will be entitled will be 
determined from time to time by the Legislature of the 
State by law, and until such a law is passed they will be 
such as existed immediately before the commencement of 
the Constitution in the corresponding province. In the 
State of Bombay, members of the Legislature are paid a 
salary of Rs 150 per month in addition to travelling and 
other allowances. 

Procedure of Work in Legislative Matters 

Conflict Between the Assembly and the Council. 
Any Bill other than Money Bills and Financial Bills may 
originate in cither House of the Legislature. A Bill shall 
not be deemed to have been passed unless it has been 
agreed to by both Houses, subject however to the follow- 
ing provision. If after a Bill has been passed by the 
Legislative Assembly and transmitted to the Legislative 
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Council the Bill is rejected by the Council, or more than 
three months elapse from the date on which the Bill is 
laid before the Council without its being passed by that 
chamber, or the Bill is passed by the Council with amend- 
ments to which the Assembly does not agree, the Assembly . 
may pass the Bill again in the same or in any subsequent 
session and then transmit it to the Legislative Council; 
if the Council rejects it or more than one month elapses 
from the date on which the Bill is laid before the Council 
without its being passed by that chamber, or the Bill is 
passed bv the Council with amendments to which the 
Assembly does not agree, then the Bill shall be deemed 
to have been passed in the form in which it was passed 
bv the Assemblv for the second time with such amend- 
ments as may have been suggested by the Council and 
agreed to by the Assembly. 

Lapsing of Bii i s. A Bill pending in the Legislature shall 
not lapse bv reason of the prorogation of its House or 
Houses. A Bill pending in the Legislative Council which 
has not been passed by the Assemblv shall not lapse on 
the dissolution of the Assembly. A Bill which is pending 
in the Assemblv. or which having been passed by the 
Assemblv is pending in the Council, shall lapse on a 
dissolution of the Assemblv. A Money Bill shall not be 
introduced in the Legislative Council. After a Monev 
Bill has been parsed bv the Legislative Assembly it shall 
be transmitted to the Council for its recommendations, and 
the ( >uin< il shall within a period of fourteen da vs there- 
after return the Bill to the Assembly with its recommenda- 
tions: the Assemble ma\ thereupon cither accept or reject 
ill or am of the recommendations of the Council. If 
a Monrv Bill i- not returned bv the Council within a 
period of fourteen days it shall be deemed to have been 
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passed by both Houses in the form in which it was passed 

bv the Assembly. A Bill shall be deemed to be a Money 

/ * 

Bill if it contains only provisions dealing with matters 
regarding taxation or the regulation of the borrowing of 
money, or the Consolidated or Contingency Fund of the 
State. If any question arises whether a Bill is a Money 
Bill or not, the decision of the Speaker of the Legislative 
Assembly on the question shall be final. 

Assent of the Governor. When a Bill has been passed 
by the Legislative Assembly, and if there is a Council, 
by the Assembly and the Council, it must be presented 
to the Governor; he may assent to the Bill or withhold 
his assent or may reserve the Bill for the consideration 
of the President. The Governor may also, as soon as 
possible after a Bill is presented to him for assent, return 
the Bill if it is not a Money Bill together with a message 
requesting the House or Houses to reconsider the Bill or 
any of its specified provisions; he may even recommend 
in his message the desirability of introducing certain 
amendments. When a Bill is so returned the House or 
Houses shall reconsider the Bill accordingly, and if the 
Bill is passed again by the House or Houses, with or 
without amendment, and presented to the Governor for 
assent, the Governor shall not withhold his assent. The 
Governor shall not assent to any Bill which in his opinion 
would so derogate from the powers of the High Court 
as to endanger the position which that Court is designed 
to fill by the Constitution; such a Bill must be reserved 
by the Governor for the consideration of the President. 
This Ls a healthy limitation on the power of the State 
Legislature to diminish the authority of the High Court 
in any way. The independence of the judiciary in a 
I State is thereby assured. 
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Assent of the President. When a Bill is reserved by 
a Governor for the consideration of the President t c 
President mav either assent to the Bill or withhold is 
assent. Or if it is not a Money Bill the President may 
direct the Governor to return the Bill to the Legislature 
with a message that the Bill may be reconsidered by 
them, including any amendments to it that may be 
suggested. When a Bill is so returned, the Legislature 
shall reconsider it accordingly within a period of six 
months from the date of receipt of such message; and 
if it is again passed by the Legislature with or without 
amendment it shall be presented again for his considera- 
tion. It is not laid down that the President shall give 
his assent to a Bill which is so presented. He can 
therefore refuse his assent and the Bill will be taken to 

have failed. 

It will be noticed that the President’s assent is not 
required for all Bills passed by the State Legislature. He 
comes into the picture only in respect of Bills that are 
reserved bv the Governor for his consideration. T e 
Governor i» of course the President's nominee and the 
President may if he so desires direct the Governor to 
reserve a Bill for his consideration. Whether such inter- 
ference on the part of the President in the Governors 
functions and discretion would be consistent with the 
spirit of the Constitution and the autonomous status of 
the federal units will be a moot question. In any case 
it is certain that when the President vetoes a State Bill 
there is no method of overriding that veto. I here is also 
no time limit within whic h the President must declare that 
he has assented to a Bill or has withheld his assent, with 
the result that he can keep a Bill pending for an indefinite 
period of time. 
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Three Readings of a Bill. The stages in the passing of 
a Bill in a State Legislature will be the same as those 
that have been described in respect of the passing of a 
Bill in Parliament . 1 To start with there is the motion for 
leave to introduce the Bill; then if the motion is accepted, 
the Bill will be published in the Government Gazette , 
unless it has already been published under the orders of 
the Governor who will have the power to order such a 
publication although no motion has been made for leave 
to introduce the Bill; if the Bill is so published it shall 
not be necessary to move for leave to introduce it. After 
the Bill is introduced, it will be subjected to what may 
be described as the first reading; this will be in the form 
of a motion cither that the Bill be taken into consideration 
at once or that it be referred to a Select Committee of 
the House or that it be circulated for eliciting public 
opinion. Only the principles of the Bill and its general 
provisions may be discussed at this stage nor can any 
amendments be moved, except for proposing a reference 
to a Select Committee or for proposing circulation for 
eliciting public opinion. The Select Committee is intended 
to go into every detail of the Bill, carefully examine all 
its provisions and implications, and suggest alterations and 
modifications. The Committee will consist of persons who 
arc interested in the subject of the Bill, and the results 
of their investigation will serve as an excellent guide to 
the members of the Legislature in forming their opinion. 
The report of the committee, with dissenting minutes if 
any, will be circulated to all the members of the House 
and shall be presented to the House by the Chairman of 
the Committee. 

After the presentation of the Select Committee’s report 

1 Sec Pt. II, ch. 15. 
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starts the second reading of the Bill. It will be in the 
form of a motion that the Bill as reported by the Select 
Committee be taken into consideration. When the motion 
is agreed to, consideration of the Bill is taken up clause 
bv clause. Anv member can move amendments to any 
part of the Bill after giving necessary notice as prescribed 
in the Rules, the usual period of notice being ten days. 
Voting will first take place on the amendments and then 
the clauses as amended or otherwise will be put to the 
vote. The second reading is the most important stage in 
the passing of the Bill because it is during this stage that 
every aspect of the Bill including its language is thrashed 
out in detail. Then follows the third reading, the motion 
being that the Bill be passed. No discussion can take place 
at this stage and only verbal amendments may if neces- 
sary be moved for correction nr clarification of language. 
After the Bill is passed in these three readings it is signed 
by the Speaker and submitted to the Governor for his 
assent. The justification of such a long process for the 
passage of a Bill into law has been already stated . 1 It 
satisfies the democratic tet lmique of free and frank 
discussion, fearless expression of dissent, attempt at per- 
suasion and adequate time for public agitation. 

Procedure in Financial Matters 

r.XPlX OUTRE GhaRC.FI) ON THE CONSOLIDATED FUND. 

I he Gnwrnor shall in respect of every financial year cause 
to he laid before the Legislature a statement of the 
estimated receipts and expenditure of the State for that 
Year. This is called the Annual Financial Statement or, 
in popular language, the Budget. It must show separately 
in its estimates of expenditure the sums required to meet 

1 Sec Pt. II. ch. 15. 
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expenditure which is charged upon the Consolidated Fund 
of the State, and the sums required to meet other expen- 
diture proposed to be made from the same Fund; 
expenditure on revenue account must also be distinguished 
from other expenditure. The following expenditure shall 
be charged on the Consolidated Fund: (a) the emolu- 
ments and allowances of the Governor; ( b ) salaries and 
allowances of the Speaker and the Deputy Speaker of 
the Assembly and of the Chairman and Deputy Chair- 
man of the Council; (c) debt charges for which the State 
is liable including interest, sinking fund charges and so on; 
(d) salaries and allowances of High Court judges; (e) any 
sums required to satisfy any judgment, decree or award 
of any court; and (/) any other expenditure declared by 
the Constitution or by the Legislature of the State by 
law to be so charged. Estimates relating to expenditure 
charged upon the Consolidated Fund of a State shall not 
be submitted to the vote of the Legislative Assembly, but 
a discussion can take place on any of those estimates. 
Demands for Grants. All estimates relating to expendi- 
ture which is not charged upon the Consolidated Fund 
must be submitted to the Legislative Assembly in the form 
of demands for grants. The Assembly shall have power 
to assent, or to refuse to assent, to any demand or to 
suggest a reduction in the amount of the demand. It 
will have no power to suggest an increase in the amount 
demanded. No demand for a grant shall be made except 
on the recommendation of the Governor, that is, the 
Ministry in power. These provisions arc of course abso- 
lutely necessary in order to prevent any irresponsible and 
frivolous suggestions that non-official members may some- 
times be tempted to make because of their mistaken 
notions in regard to the working of a democratic polity 
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and an inadequate appreciation of the democratic ideal. 
The executive alone, with all its inside knowledge of the 
working of the governmental machine and its require- 
ments, is really competent to estimate what amounts of 
expenditure are required for particular purposes. lhc 
initiative in computing the amounts and demanding them 
from the Legislature must obviously be vested in the 

Ministry. 

Three" Stages in Budget Discussion. In the State 
Legislature, as in Parliament, there will be three stages 
in the passage of the Budget, l'irstly, it is presented to 
lhc Legislative Assembly by the finance Minister and to 
the Council where it exists by some other Minister, the 
presentation being accompanied by a long explanatory 
speech from the Finance Minister. I hen, after a few 
days, there is a general discussion on the proposals made 
in the Budget, members expressing their opinions on the 
general polic\ of the Government in regard to all matters 
of public importance. A definite number of days, usually 
three or four, is allotted for the purpose. Then follows 
the third stage of the voting of demands for grants. A 
separate demand is made for each department b\ the 
Ministci concerned. Members arc free to make the 
grant or to reduce it oi to refuse it altogether, but the\ 
cannot increase it. Gut motions are made at this stage 
either for the purpose of effecting economy or more often 
for the purpose of getting an opportunity to discuss and 
critic i/.c the Government's actions and to ventilate popular 
grievance* in connexion with such actions and policies. 
These aie called token cuts and arc moved both by 
membeis of the Ministerial party and by Opposition 
partie* in the Legislature. They are an excellent instru- 
ment for throwing the searchlight of publicity on the 
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general routine of the administration as also on some 
specific acts of commission or omission on the part of 
the Ministry. A specific number of days, usually twenty, 
is allotted for the voting of grants. On the last of these 
appointed days and one hour before the adjournment of 
the sitting, all the demands which have not been disposed 
of till then shall be put by the Speaker to the vote of 
the Assembly and they will have to be agreed to or 
rejected by the Assembly without any amendments 01 
discussion. The application of this ‘ guillotine ’ is very 
essential because in its absence the untiring eloquence o . 
members may prolong the passage of the Budget beyond 


all reasonable measure of time. 

Appropriation Acts. As soon as grants of expenditure 
have been voted by the Assembly, there shall be intro- 
duced a Bill to provide for the appropriation out of the 
Consolidated Fund of the State of all the monies required 
to meet («) the grants so made by the Assembly and 
(b) the expenditure charged on the Consolidated lund. 
No amendment shall be proposed to any such Bill in any 
House of the Legislature which will have the cflcct of 
varying the amount or altering the destination of any 
grant. No money shall be withdrawn from the Consoli- 
dated Fund except under appropriation made under the 


Appropriation Acts. 

Supplementary and Advance Grants. Supplemental > 
budgets containing supplementary demands for grants 
may be submitted to the Assembly if it is found that 
additional expenditure is necessary on any particular item 
or items, and after they arc agreed to the necessary 
Appropriation Bills will also be presented and passed. 1 he 
Assembly shall have power to make any grant in advance 
in respect of the estimated expenditure for a part of the 
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\car, and also to make a grant for meeting an unexpected 
demand upon the resources of the State, and to make an 
exceptional grant which forms no part of the current 
service of any financial year. Money required for such 
expenditure can be withdrawn from the Consolidated 
Fund by the authority of the Legislature. 

Procedure in Other Matters. Procedure in a House 
of a State Legislature in regard to questions, resolutions, 
adjournment motions and motions of no-confidence in 
Ministers is mostly the same as has been prescribed for 
Parliament, though Rules and Standing Orders arc made 
for that purpose by the State Legislature itself by rcsolu? 
lions. The details of that procedure have been described 
in an earlier chapter 1 and in all essential particulars they 
mav be taken to supply the pattern which obtains in 
even State. 


1 See Pt. II, eh. 15. 
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THE STATE JUDICIARY 

Guardian of Civic Privileges. The judiciary forms an 
integral part of the organization of any State. Its chief 
importance lies in the fact that it is specially charged with 
the duty of preserving and protecting those liberties, pri\i- 
lcgcs and rights which the State itself confers upon its 
individual citizens. 1 here arc two possible dangers of 
invasion on that civic assurance. A private citizen may 
act contrary to law' and endeavour to assert his supciioritv 
against a weaker victim. Or the same crime may be 
committed by officials of the State. Justice must be fully 
vindicated in both the cases. It is the function of the 
judiciary to study the law, to interpret it and to see that 
it is correctly applied. Judicial commands must effectively 
prevail even against the highest authority of the State or 
the most wealthy classes of its citizens if it is proved that 
they arc guilty of illegal action. Such a guarantee con- 
stitutes one of the best safeguards for the preservation of 
a democratic society and of human civilization. 
Qualities Required in a Judge. It is therefore of the 
utmost importance that judges should be men of supreme 
integrity, fearless, thoroughly independent and impartial 
in their outlook. They must also be profoundly learned 
in law and widely experienced in the affairs of men and 
the world. An attempt must be made by the State to 
discover persons with these requisite qualities and to 
create for them an atmosphere of judicial dignity and 
detachment, so that the danger of their being polluted 
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by corruption of any kind is reduced to the minimum. 

A judge has been regarded as a very venerable person in 
the social life of all countries from vert' early times, and 
judges arc known to have played an important, often a 

decisive part in public affairs. 

There were elaborate judicial arrangements, according 

to the conceptions and standards of those days, made bv 
Hindu and Muslim rulers in different parts of the country 
before the advent of British rule. The British Government 
established in this country not merely a strong, efficiently 
organized and admirably disciplined bureaucracy but also 
atf impartial and independent judicial system, the existence 
and functioning of which inspired a sense of profound 
confidence in the mind of the people, at least in legal 
proceedings in which political offences were not involved. 
Even during the dark days of repression, which was an 
inevitable phase in the struggle for political freedom, the 
High Courts in British India arc known to have displayed 
a remarkable degree of judicial fairness and impaitialitv, 
of course within the limits of the law which they had to 
apph and administer. It is hardly an exaggeration to say 
that a high standard of intelligence, independence and 
integrit' in the dispensation of justice is one of the 
treasured legacies left In Britain to independent India. 
Provisions in the New Constitution. The framers of 
the new Constitution look special pains to create, both in 
the Union and in the States, an independent judiciary, . 
and the Constitution contains separate chapters dealing 
with the Supreme Court for the l nion and with the High 
Courts and other subordinate courts in the States. Pro- 
visions regarding the Supreme Court have been described 
at length in an earlier chapter . 1 It now remains to describe 
i See Pt. II, eh. iG. 
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the judiciary in the States. It may be emphasized that the 
judicial set-up is prescribed in the Constitution itself and 
no change can be effected in it by the ordinary law of the 
land, whether passed by Parliament or by a State Legis- 
lature. The Constitution itself will have to be amended 
if any change or modification is contemplated. Every 
effort is made to ensure that there is no undue inter- 
ference by the executive, directly or indirectly, in the work 
of the judicial officers and that the judiciary will serve as 
a valuable instrument for safeguarding the citizens’ rights 
and privileges against encroachment from any quarter. 

The High Court 

Appointment or Judges. At the head of the judicial 
organization in a State stands the High Couit, its \ci\ 
name being significant of its status. It has been laid down 
that there shall be a High Court for each State. The 
provision is mandatory and there is therefore no possibility 
of the existence of a grave hiatus in the judicial organiza- 
tion of a State because of the absence of such an important 
tribunal. Every High Court shall be a court of record 
and shall have all powers of such a court, including the 
power to punish for contempt of itself. Every High Court 
shall consist of a Chief Justice and such other Judges as 
the President may from time to time deem it necessary 
to appoint, though a maximum number for each Court 
may be prescribed by the President from time to time. 
Every Judge of a High Court shall be appointed by the 
President after consultation with the Chief Justice of India, 
the Governor of the State and, in the case of a Judge 
other than the Chief Justice, the Chief Justice of the High 
Court. 

Tenure and Qualifications. A Judge of the High 


t 
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Court shall hold office until he attains the age of sixty 
vears He mav, however, resign his office earlier; or he 
mav be removed from his office by the President m the 
same manner in which the President has been empowered 
to remove a Judije of the Supreme Court. A person shall 
not be qualified for appointment as a Judge of a High 
Court unless he is a citizen of India and unless (a) he has 
for at least ten vears held a judicial office in the territory' 
of India or ( b ) has for at least ten years been an advocate 
of a High Court in any State. Thus barristers of the 
United Kingdom who arc not advocates of a High Court 
in India arc excluded. 

Oath of Officf.. Every Judge before he enters upon 
his office shall make and subscribe before the Governor of 
the State, or any other person appointed by him, an oath 
or affirmation that he will bear true faith and allegiance 
to the Constitution of India and that he will duly and 
faithfully and to the best of his ability, knowledge and 
judgement perform the duties of his office without fear 
or favour, affection or ill-will and that he will uphold the 
Constitution and the laws. No person who has held 
office as , Judge of a High Court shall plead or act in 
am , r before any authoritx within the territory of 

India. 

S \i Aun s and \i low amis. 1 here shall be paid to tin 
judges of c.uh High Court Mich salaries as are specified 
in the Second Schedule of the Constitution, that is to the 
Chief justice Rs 4,000 per month and to any other Judge 
Rs c'joo per month. Tlu-se amounts are specified in the 
Constitution and are not left to be determined by Parlia- 
ment. Anv variation in them can be made only b\ an 
amendment of the Constitution. Every Judge shall also 
he entitled to such allowances and to such rights in respect 
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of leave and pension as may from time to time be deter- 
mined by law made by Parliament; and until such a law is 
passed they will be the same that were applicable to the 
Judges of the High Court in the corresponding province 
before the commencement of the Constitution. Ihe 
President may, after consultation with the Chief Justice 
of India, transfer a Judge from one High Court to any 
other High Court. When a Judge is so transferred he 
shall be entitled to receive in addition to his salary sue 
compensatory allowance as may be determined by 1 arl.a- 
ment by law. The Chief Justice of a High Court may 
at any time, with the previous consent of the President 
request a retired Judge of that Court or of any other High 
Court to sit and act as a Judge of the High Court of that 
State; and such a Judge shall receive such allowances as 
the President may by order determine. The Constitution 
docs not provide for the appointment of any temporary 
or additional Judges to the High Court as was done by the 
Act of 1935. Instead it provides for the employment of 

ex-Judges for specific periods. 

Jurisdiction and Powers. The powers and jurisdiction 
of the High Court in a State and also the law administered 
in it shall be the same as immediately before the com- 
mencement of the Constitution. Every High Court shall 
have power throughout the territory subject to its juris- 
diction to issue to any person or authority including the 
Government directions, orders or writs, including writs in 
the nature of habeas corpus, mandamus, prohibition, quo 
warranto and certiorari for the enforcement of fundamental 
rights. The High Court shall have superintendence over 
all courts and tribunals throughout the territory subject 
to its jurisdiction. It can call for returns from such courts 
and make and issue general rules for regulating the 
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practice and proceedings of such courts. If the High 
Court is satisfied that a ease pending in a subordinate 
court involves a substantial question of law regarding the 
interpretation of the Constitution, it shall withdraw the 
case from that court, and may either dispose of the case 
itself or determine the question of law and then return 
the case to the court from which it had been withdrawn, 
the subordinate court must then proceed to dispose of the 
case in conformity with the High Court’s judgment. 
Original Cases and Appeals. The High Court has 
both original and appellate jurisdiction in civil as well 
as in criminal matters. It functions as an original court 
in civil and criminal cases for the cities in which it is 
located. As an appellate court it hears appeals both in 
ivil and criminal matters from all places in the area 
antler its jurisdiction, entertaining appeals also from the 
original side. For the city of Bombay there has been 
recently established a City Civil and Sessions Court in 
order to relieve the pressure of original work on the High 
Court. Civil suits in which the amounts involved arc 
more than Rs 2.000 but less than Rs 2 ",.000 (suits up to 
Rs 2.000 being tried In the Small Causes Court art 
tried in the first instance be the Civil Court and appeals 
are heard by the High Court. Criminal cases occurring 
within the limits of Bombay City which are required to 
be. and are, committed to the Sessions Court are tried b\ 
that court. Appeal* in such cases lie to the High Court. 
Appointment of Officers of thf. Court. The appoint- 
ment of officers and servants of a High Court shall be 
made In the Chief Justice of the High Court or such 
other judge or officer a* he may direct; but the Governor 
ma\ require bv rule that in the case of persons not alrcad) 
;iit;u bed to the High Court, appointments to specific posts 
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mentioned in the rule shall be made only after consultation 
with the Public Service Commission of the State. Impar 
tiality in respect of recruitment and avoidance of nepotism 
arc thus ensured. The administrative expenses of a High 
Court including all salaries, allowances and pensions par- 
able to its officers and servants shall be charged upon th 
Consolidated Fund of India and will therefore be nom 
votable. Parliament may by law extend the junsdic ion 
of a High Court to any State or exclude its juradict on 
from any State other than the State in which the High 

Court has its principal scat. 

Criminal Courts in the Districts 
Sfssions Courts. Below the High Court there are 
subordinate courts for the disposal of civil and criminal 
business, and it is convenient to describe them separately 
Every State is divided into sessions divisions, which ai 
usually identical with the area of the District For 
every such division, the State Government must establish 
a Sessions Court and appoint a Sessions Judge and 
necessary Additional or Assistant Sessions Judges. These 
Sessions' Courts function in their prescribed territorial 
jurisdiction. They are competent to try all criminal cases 
committed to them and to inflict any _ punishment audio - 
ized by law. Every sentence of death passed by them i. , 
however, subject to confirmation by the High Court in the 
State A Sessions Court is also a court of appeal against 
the decision of the magistrates subordinate to its 

jurisdiction. _ - . > 

Magistrates. Below the Sessions Courts are Magistrates 

Courts. In Bombay State they arc divided into three classes. 

A First Class Magistrate has power to pass a sentence ol 

up to two years’ rigorous imprisonment and a fine of up to 

Rs i ,ooo. A Second Class Magistrate can pass a sentence 
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of up to six months’ rigorous imprisonment and a fine of 
up to Rs 200. A Third Class Magistrate can pass a 
sentence of up to one month’s imprisonment and a fine 
of up to Rs 50. Territorial limits are assigned to the 
magistrates and a detailed schedule drawn up to show the 
grade of magistrates competent to try various criminal 
eases. Thee have power to commit to Sessions Courts 
those cases which are out of their competence. 

District and Presidency Magistrates. In each District 
the Collector, or the Deputy Commissioner, is appointed 
District Magistrate and in this capacity supcmscs the 
work of other magistrates in the District. 1 he subordinate 
revenue officials like Assistant and Deputy Collectors, 
mamlatdars. etc., have magisterial powers within their 
territorial jurisdiction. 1 he District Magistrate distributes 
work among them. In what were formerly known as 
Pi endencN towns i.e. Madras, Bombay and Calcutta 
there are Presidenev Magistrates, and in big cities. City 
Magistrates, to dispose of criminal cases, and to commit 
the more important to the High Court or to the Sessions. 
HonoraiA magistrates are sometimes appointed in big 

t* wiK. Tho\ usually work in a bench and generally only 

• # 

pelts < ascs are >ent to them for trial. 

Jury and .Wessons. Trial by jury in criminal cases 
ne of tin most cherished privileges in a country like 
....Jam.. It ha< been acquired after a good deal of con- 
stitutional struggle, lo the political thinker, the existence 
of mk h a privilege ma\ or may not appear to be an 
unqualified guarantee of the impartial carrying out of 
in tit e. It might positively appear to have large elements 
f imperfection which are bound to detract from tlu 
seientifu and conn 1 character of the verdicts given. The 
transaction of complicated judicial business by avowed 
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amateurs, depending upon their common sense to discharge 
their duties, may not evoke enthusiasm in the mind of a 
critical theorist. But apart from the theory of the question, 
a description of the jury system as introduced in India is 
interesting. 

Trial by jury is the rule in original criminal cases 
brought before the High Courts. In the mofussil it is not 
always considered possible to empanel an efficient jury. 
Trials, therefore, arc conducted either with the help of 
a jury or with the help of assessors. The difference be- 
tween jurors and assessors is well known. 1 he decision 
of the former is binding upon the judge, who rarely differs 
from them. The opinion of assessors, on the other 
hand, is not binding and their advice may or may not 
be accepted by the judge. Where it appears to the 
Sessions Judge that the verdict of the jury is manifestly 
absurd or perverse, he has the power to disagree with them 
and to refer the matter to the High Court, which has 
authority to pronounce its own decision. 

The jury in trials before the High Court consists of nine 
persons; and of an uneven number, prescribed by the 
local Government, in the mofussil courts. After the 
leading of evidence and arguments of counsel on both 
sides arc finished, the Judge explains the whole case to 
the jury, dwells upon the pros and cons of the case, explains 
the law under which the offence is alleged to have been 
committed, and leaves the final verdict to the discretion 
of the members of the jury. The latter adjourn for some 
time to deliberate among themselves and give either a 
unanimous or a majority opinion. 

Civil Courts in the Districts 
District Courts. The civil courts differ in nomen- 
clature and in other respects in the different States, though 
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,hc essentials arc the same. In Bengal, Agra and A*am 
there arc three subordinate civil courts, the District Cou 

the Court of the Sub-Judges and the Muns ' ff s " 1 

Bombav there are those of the District J^g and thc 
Assistant fudge and the Senior and Junior CimI Judges 
The officer who presides over the principal court of ongi 
civil jurisdiction in each District is known as the District 
Judge He exercises control over all the subordinate courts 

within the District, and assigns to Assistant Judges^ ^ 
disposal of such suits as he deems fit. He 1 ‘ 

a r ramie for the guardianship of minors and lunatics and to 

manage their proper. . There is no limit «o . he ; 1 ™ 
jurisdiction of the District Court m original ™ 

It also works as an appellate court m cases which hate 
been disposed of by the courts of Junior Civil Judges 
in „■ hi. h the amount involved does not exceed Rs 5,oom 
C,v„. Jrmir.s. Below the District Courts there arc judges 
of two subordinate orders in the Bombay State. There 
also Small Causes Courts in important towns The Semor 

Civil Judge can trv any civil suit .rrcspect.vc of the amount 

of mono involved. He has no appellate jurisdiction wha 
ever Appeals from his decision lie either to the Distnc 
Conns or the High Court. The junta . ‘Judge has power 
Vo trv « ;i^ ir. which the sum involved docs not exce 
Rs r..ooo. He. too. has no appellate powers. 

Sm am C ,\t sr s ( oner, A Civil Judge ^ sometimes 
vested with the summary powers of a Small Cause. * 
fudge. The jurisdiction of the Small Causes Courts m the 
Presidency towns is limited to cases where the sum involved 
Aloes not exceed Rs -2.000, and in other important cities 
lo cases where it does not exceed Rs 5 °°- I licit is ‘ 
appeal from decisions of these courts except on points o 
law and in certain cases which have been specified. Courts 
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of such summary powers are intended to facilitate the 
recovery of small debts and the quick disposal of minor 

litigation. 

The District and Sessions Judge. It must be noticed 
that in Bombay the District Judge presiding in the Civil 
Court is also the person who presides over the criminal or 
Sessions Court. The two courts and their jurisdiction are 
different, but the officer presiding over both is one and the 
same person. In actual practice, therefore, the District 
Courts and the District Judges, because of the combination 
of civil and criminal functions in their persons, possess 
extensive powers. District Courts, in fact, have both 
original and appellate powers and both civil and criminal 
jurisdictions. Besides, they control all subordinate courts 
in their Districts and to that extent possess certain admi- 
nistrative functions. The District Judge’s ofTice is therefore 
an office of importance. It was generally filled by members 
of the old Indian Civil Service, though a certain percentage 
of the posts was reserved for members of the provincial 
services and Sub-Judges were promoted to them. A few 
practising lawyers were directly recruited to hold the post. 

Appeals 

A Judge is Not Infallible. In the imperfect human 
world, even a trained Judge is liable to err. Sometimes his 
logic may prove to be faulty and his knowledge defective. 
He may be unconsciously swayed by obstinacy, prejudice, 
or passion. The conclusions at which he arrives in all 
sincerity may be at variance with facts. Some method has 
to be devised to minimize the chances of the miscarriage 
of justice which may result from the ineptitude or the 
fallibility of the Judge. The system of appeals is instituted 
for that purpose. 
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What is an Appeal? An appeal is a kind of petition 
and protest made by an aggrieved party against the deci- 
sion of a Judge. In the nature of things, it must be heard 
bv a superior tribunal, which can alter, reverse, or confirm 
the judgment of the trying court. The Judge who hears 
appeals is expected to have better qualifications and 
experience than the trying Judge. His verdict is suppose 
to be that of a wiser and more capable man. I here can 
be an appeal against an appeal by the same process ot 
reasoning. However, the number of appeals allowed in 
an individual case must be severely limited. Otherwise, 
judic ial business would become endless. A halt has to be 
called at some point. In India, two appeals arc allowed 
in civil cases and only one in criminal cases. Applications 
in revision are allowed in the latter after the first appeal 
is heard and decided. 

Criminal Appeals. An appeal against the decisions of 
a Second Class or Third Class Magistrate lies to the District 
Magistrate or to am First Class Magistrate specially 
empowered by him. An appeal against the decisions of 
a First Class Magistrate lies to the Sessions Court. An 
appeal against the decision of the Sessions Court lies to 
the High Court. An application in revision can be heard 
be the Sessions Court against the judgment in appeal o 
a First Class Magistrate, or by the High Court against the 
judgment in appeal of a Sessions Court. In cases which 
arc tried by a jun the right of appeal is restricted. 

Civn Appeai s. In civil cases, an appeal lies from the 
junior judge to the District Court, and a further appeal 
from i lit* latter to the High Court. An appeal from the 
dc< ision of a Senior Judge goes to the High C.ouit, and a 
further appeal lies from the latter to the Supreme Court. 
The High Court can call for and examine the record of 
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any proceedings before the subordinate courts. Appeals 
in eases decided by the original side of a High Court lie 
to its appellate side and if the question involved requires 
an interpretation of the Constitution, to the Supreme 
Court. The highest appellate court that existed for India 
during the days of British rule was the Privy Council. 
This court had no original jurisdiction and it functioned 
in England. After the advent of Independence, its 
authority and jurisdiction over India have completely 

vanished. 

Control of the High Court over Judicial Adminis i ra- 
tion. In order to ensure that the District Courts and other 
subordinate courts arc able to perform their functions 
without any interference from the executive, one of Un- 
important steps taken by the Constitution is that the 
appointment, posting and promotion of these Judges is not 
left entirely to the executive but a considerable voice in 
this respect is given to the High Court. It is, for instance, 
clearly provided in the Constitution that the appointments 
of persons to be District Judges and the posting and pro- 
motion of these officers in any State shall be made by the 
Governor of the State in consultation with the High Court 
of the State. A person not already in the service of the 
Union or of the State shall only be eligible to be appointed 
as a District Judge if he has been for not less than seven 
years an advocate or a pleader and if he is recommended 
by the High Court for appointment. The Governor, of 
course, will have to act on the advice of the Ministers, but 
as consultation with the High Court is made obligatory 
that Court is bound to play a very important part in the 
final decisions arrived at by the Ministers. Though the 
views of the High Court are not made binding upon the 
Ministers, it may be expected that normally the Ministry 
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will abide by any recommendations that may be made by 
the highest judicial body in the State. 

Appointment of persons other than District Judges to 
the judicial service of the State shall be made b\ the 
Governor in accordance with rules made by him in 
that behalf after consultation with State Public Service 
Commission and with the State High Court. I his method 
is expected to ensure that no patronage can be exercised 
by the Ministry and the evil consequences of even remote 
ministerial influence being exercised on a Judge in the dis- 
charge of his judicial functions are reduced to a minimum. 
In the framing of rules by the Governor, an independent 
bodv like the State Public Service Commission and also the 
High Court will naturally carry immense weight and once 
the rules are framed the machinery of recruitment may 
be expected to function in an impartial and impersonal 
manner. It is further provided that control over District 
Courts and over courts subordinate to the District Courts 
shall be vested in the High Courts. Such control includes 
the posting and promotion of persons belonging to the judi- 
cial servin' of the State and holding any post inferior to 
that of a District Judge and also the granting of leave to 
them. Thus all important powers in connexion with the 
administrative arrangement of the District Courts and 
couits y.w ordinate to them are practically conferred on 
the Hi h Courts, and thereby purity and impartiality in 
the dispensation of justice are sought to be achieved. 
Separation of Executive and Judicial Functions. 
\ passing reference may be made to a controversy which 
has been engaging the attention of Indian politicians for 
more than half a century. It refers to the magisterial 
powers that were enjoyed during the days of British rule 
1>\ e\e< utive officers like the Collector, the Assistant and 
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Deputy Collector, the mamlatdar, and so on. It was 
contended that such a combination of executive an 
magisterial functions violated the first print, pics of equity 
and justice and was a danger to the freedom of the 
citizen. In the performance of their executive and admi- 
nistrative functions the Collectors and their subordinates 
might come into conflict with individuals or institutions 
and it would be inexpedient and unsafe to invest these 
officers with judicial powers which could be ut,U “ d 
against those from whom they had d, (feted. The com- 
bination of the two functions engendered a general distrust 
of the magistracy and was in fact considered to gne an 
opportunity to government officials to abuse the powers 
vested in them. The Congress and other political leaders 
in India have for generations demanded the complete 
separation of executive and judical functions, and after 
the assumption of office by Congress Ministries it was felt 
that this long-cherished objective would be immediately 
achieved. However, no uniform policy seems to hat 
been adopted in this connexion by all the States, thoug 
some steps have been taken, after passing the necessary 
legislation, 5 to deprive revenue officials like the Collector 
and his subordinates of at least some part of their mag.s- 

terial powers. 
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SUBDIVISIONS OF STATES 
AND THEIR ADMINISTRATION 

Divisions of a State. It is proposed to give here a 
short description of the system of administration in the 
States as distinct from the controlling organization at 
headquarters. A State comprises a vast area, very often 
as big as the area of some of the larger countries of 
Europe. It would therefore be physically impossible to 
conduct its administrative business without further sub- 
dividing the area into smaller units and distributing 
Government authority amongst subordinate officers with 
a supervising agency above them. There is great diversity 
of conditions in the States. 1 here is also some variety in 
the scheme of decentralization of authority within the 
State area. However, the District is the unit common to 

all States. 

The Division and the Commissioner. In some States, 
Districts may be grouped together into bigger units called 
Divisions for purposes of administration. In Bombay, for 
instance, until 1950, there were three such Divisions, the 
northern, the central and the southern, with their head- 
quarters in Ahmcdabad, Poona and Dharwar rcspecti\ el> . 
The\ followed, broadly speaking, the linguistic distribution 
of the province into Gujerat, Maharashtra and Karnatak. 
In some States, though not in Bombay, there is what is 
known as the Board of Revenue which functions in the 
capital. It is the chief revenue authority in the State and 
forms an appellate court in rent cases. At the head of 


i 
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each Division there is an officer called the Commissioner, 
who is a senior member of the Civil Service He is the 
principal adviser of the Government as to the action i to 
be taken on every proposal about district admm.s ra on 
which goes to the Government from Collectors and from 
other officers. He is also responsible for seeing that the 

pohev of the Government in various matters ls fully earned 

out by Collectors and other officers. The Commis- 
sioner has relations with practically every dc Partmc 
administration in his Division, though each operates direc 
under its own chief. Some powers are also exercised b> 
him in respect of municipalities, local boards and llage 
panchayats. The Division as an administrative urn was 
abolished in Bombay State in .950 and so were 

posts of Commissioners. f 

The D, strict. The District is invariably the u™ of 

administration in all States and is icre 
importance. In size the District vancs from Suuc to 

State and even from place to place m the same State. 
Its area varies from two to ten thousand square mite an 

its population from one to threettn^ 

r po r S g o r o“hc b 4 i 3 g g cr q Districts exceed the population 
of Switzerland, or the area and population of Denmark. 
The officer in charge of the District is known as the 

T^Coi lector. The Collector is the representative of 
the Government in the District and is in touch with every 
inch of territory in the District through his subordinates, 
the^ mamlatdars and the village officials. The Collector 
is much more than the head of the revenue department 
in the District, and has been described as the pivot on 
which the District administration turns. He is c\pcctc< 
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to superintend the working of all the important depart- 
ments within his territorial jurisdiction, and thus senes 
as an agent for maintaining the efficiency and coherence 
of the governmental machine as a whole. He has uie 
dual capacity of Collector and Magistrate and performs 

a large number of functions of many kinds. 

As a Collector he is responsible for the collection o 
land revenue both on agricultural and on non-agricultural 
land in the District, and also forest revenue. He holds 
abkari sales and issues licences to vendors of liquors and 
narcotic drugs like opium, and takes steps to present 
smuggling. It is his duty to administer the \Satan Act, 
which deals with inams, and to make grants of loans to 
ncedv agriculturists out of funds supplied by the Govern- 
ment. The Collector is in charge of the treasury and is 
responsible for the ‘ due accounting of all moneys receive 
and disbursed, the correctness of the treasury returns and 
the safe custody of the valuables which it contains . tic 
has some powers in respect of local bodies like mumcipa - 

ities, local boards, and village panchayats. 

As a District Magistrate, the Collector has both execu- 
tive and judicial duties. He is at the head of all the 
magistrates in the District and has himself the powers o 
a First Class Magistrate. He can also hear appeals from 
the decisions of Second C'.lass and 1 hird Class Magistrates. 
In fact lie is responsible for the administration of criminal 
law in the District. It is the duty of the District Magis- 
trate to maintain law and order in the District, and for 
that purpose he controls the Superintendent of Police in 
administrative matters. He also issues licences under Acts 
like the Arms Act and the Petroleum Act. The Collector 
is the district registrar, and as such controls the admi- 
nistration of the registration department. He also has 
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to see that proper steps are taken by the local bodies in 
matters of sanitation, particularly on the outbreak of 

epidemics. 

Collectors and their staff arc officers intimately known 
to the people, coming into constant contact with them for 
a hundred reasons, and are the vehicles for conveying the 
orders of the Government to the people at large. During 
a large part of the year, the Collector has to move out 
to the different villages in his District, supervising the 
work of his subordinates and getting into direct touch 
with the people and the problems of administration. 
He is the eyes, ears, mouth, and hand of the State 
Government within his District and screes as its general 
representative. 

Varied Nature of the Collector’s Duties. The 
organization of the Collectorate is ‘so close-knit, so well 
established, and so thoroughly understood that it simul- 
taneously discharges an immense number of other duties 
with ease and efficiency. Registration, alteration and 
partition of holdings, management of indebted estates, 
loans to agriculturists, settlement of disputes, and, above 
all, famine relief, arc all matters which are dealt with by 
this agency ’. The Collector is a ‘ strongly individualized 
worker in every department of rural economy’. In the 
old days of bureaucratic government when the Collector 
was the representative of a paternal, not constitutional, 
Government he had to perform a large number of functions 
connected with a variety of departments like police, jails, 
municipalities, roads, education, sanitation, dispensaries, 
local taxation and so on. ‘ He should be a lawyer, an 
accountant, a financier, a ready writer of State papers. 
He ought also to possess no mean knowledge of agriculture, 
political economy and engineering.’ He is directed to 
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keep himself informed and to watch the operation of 
everything that passes in the District. ‘ The vicissitudes 
of trade, the state of currency, the administration of civil 
justice, the progress of public works ’ must engage his 
attention as much as protection of life and property and 
maintenance of peace. Even after the introduction of 
responsible Ministries in the States, the Collector of the 
District is the most important officer in the bureaucracy 
because of the first-hand personal knowledge that he has 
the opportunity to acquire about the people and problems 
of his District. He is in the closest possible touch with 
the realities of the situation. On his resourcefulness, 
efficiency and presence of mind depends the smooth course 
of administration in the District. 

Other District Officers. The capital city of the 
District is the Collector’s headquarters. Here are stationed 
the heads and the offices of various specialized depart- 
ments which have to function within the area of the 
District. Establishments for irrigation, roads and buildings, 
agriculture, industries, factories, co-operative credit, and 
medical relief, exist with their heads in most of the 
Districts to perform the special functions assigned to them. 
The District Judge, the Executive Engineer, the Civil 
Surgeon, the District Superintendent of Police, the 
Assistant Registrar of Co-operative Societies, are all officers 
who arc the heads of their respective departments in the 
territorial jurisdiction of the District. They are controlled 
by their own departmental superiors, but the Collector has 
a considerable voice in regard to their administration. 
They have been compared to different sets of strings 
connecting the Government with the people. Their policies 
are influenced in a varying degree by the head of the 
District. He is always there in the background ‘ to lend 
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his support or, if need be, to mediate between a special- 
ized service and the people 

Prant Officers and Mamlatdars. The District is 
further split up into smaller divisions. These subdivisions 
are under Prant Officers who are either junior members 
of the Indian Administrative Service called Assistant 
Collectors, or members of the Provincial Service st> led 
Deputy Collectors. The general revenue and magisterial 
charge of the subdivision is vested in the subdivisional 
officer, subject to the control of the Collector. Arrange- 
ments within the division vary in the different provinces. 
In Bombay, the District is subdivided into talukas, each of 
which has as its head an officer known as the mamlatdar. 
He is to the taluka what the Collector is to the District, 
though in a diminutive measure. He has revenue and 
magisterial powers and has to supervise the working of 
the administration within his area. He also has other 
diverse duties. In fact, he is practically the general admi- 
nistrative officer of the Government in the area given to 
his care, namely the taluka. 

Village Officials. Lastly, at the base of the system 
comes the Indian village with its organization of great 
antiquity still finding a place in the new system with 
certain necessary modifications. 1 he headman, called th< 
patil or patcl, is the chief officer in the village and is 
responsible for the collection of revenue and the main- 
tenance of peace in the village. He has the assistance 
of a talati or village accountant, who has to keep the 
village accounts, registers of holdings and, in general, all 
records of land revenue. The village watchman is the 
rural policeman. Most of these offices weie formerh 
hereditary and continued to be so till recently. The 
tendency, however, of modern times is to abolish the 
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principle of heredity and to substitute a competitive test. 
The hereditary character of the kulkami’s or accountants 
post has already disappeared and perhaps other posts may 

follow suit. 
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LOCAL SELF-GOVERNMENT 

Local institutions arc an important part in the structure 
of a modem State. Some of the most vital and obvious 
benefits of social life arc obtained through them. It 
must be remembered that the Government is an instrument 
for the preservation and welfare of human society. After 
all, what is the end and purpose of all the complex poli- 
tical apparatus which civilized man has developed and 
is still developing? It is to bring about the moral and 
material happiness of the community, so that life can 
signify energy, joy and growth even to the meanest citizen. 
The constituents of this happiness in terms of visible 
utilities and services are not difficult to enumerate. 1 hey 
have reference to the actual routine of daily life. 

Kinds of Social Utilities. For example, supplies of 
unadulterated milk, ghee, butter and other foodstuffs, 
plentiful filtered water for drinking purposes, an effective 
drainage system and other conservancy arrangements, 
healthy residential quarters with clean and cheerful sur- 
roundings arc important factors which contribute to public 
health and comfort. Primary and vocational schools, 
libraries, museums, gymnasiums, swimming tanks, public 
parks and gardens, free medical dispensaries and hospitals, 
smooth and spacious roads, quick transport by bus and 
tram, fire engines, cheap gas and electricity services -these 
arc amenities which make life attractive and woith living. 
They represent the fulfilment of organized human existence. 

Yet it will be easily realized that in spite of then great 
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national importance these objects cannot be properly 
administered by the central authority of a nation. They 
are essentially local in their concept, local in the territorial 
extent of their utility and operation, and can best be 
managed by the people who are directly affected by the 
nature of the management. It is for this reason that 
institutions like municipalities and local boards have come 
into existence in all advanced countries. They are elective 
bodies, and are invested with powers of taxation, action 
and decision in respect of a specific sphere of governmental 


activity. 

Local institutions of some kind have always existed in 
the social fabric of India. They formed an integral part 
of the ancient Hindu polity, and also continued to func- 
tion in Mussalman days. However, municipalities, local 
boards and village panchayats as they are found today are 
the creations of British rule. It is with Lord Ripon’s name 
that the establishment of local self-government in a liberal 
measure is associated. In 1882 his Government issued the 
famous Resolution which has guided all municipal 
legislation ever since. The main points in Lord Ripon s 
reform were that in municipal bodies non-officials should 
preponderate, the system of election should be widely 
introduced, and their chairmen should be non-official, 
that local bodies should have adequate resources and that 
Government control over them should be reduced. The 
object was declared to be ‘ to advance and promote the 
political and popular education of the people and to 
induce the best and most intelligent men in the com- 
munity to come forward and take a share in the manage- 
ment of their own local affairs, and to guide and train 
them in the attainment of that important object *. 

Local self-government became a Provincial and Trans- 
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f erred subject after the Montford Reforms, and all the 
provincial Governments displayed great zeal for the pro- 
gress of local institutions. Many Acts for this purpose 
were passed in Bombay between 1921 and 1937. In 1924 
the right to vote was given to women, and on the whole 
the constitutions of municipal bodies were liberalized 
during this period. A large percentage of the population 
secured the franchise and the powers of municipalities were 
increased. After the introduction of provincial autonomy 
the subject received further attention from the Congress 
Ministries, and the Bombay Legislature passed in 1938 an 
important amending Act called the Bombay District 
Municipal and Municipal Boroughs (Amendment) Act. 
The main reform that it introduced was to abolish the 
system of nomination of members. Some minor amend- 
ments were made after 1948, and since the inauguration 
of the new Constitution adult franchise has been introduced 
in elections to all local bodies. 

Local Boards. Local boards are bodies which look after 
local affairs in rural areas. No such boards existed in 
India up to 1870, in which year the District Local Fund 
Committees were established. The decentralization scheme 
of Lord Mayo pointed to a possible advance in the scheme. 
After Lord Ripon’s Resolution of 1882 the Bombay 
Government passed an Act in 1884 by which a local board 
was established for every District and also one for each 
taluka. The Collector was to be an ex officio president, 
and the number of elected members was to be not less 
than one-half of the total number of members. The 
Bombay Local Boards Act was passed in 1923. It fixed 
the elective element at a minimum of three-fourths of the 
total number of members and enlarged the franchise 
considerably. The Act of 1938 abolished the system of 
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nomination altogether and made all seats elective. 

sk st •'srx' -a*-. 

of India's political life, the village has maintained rts P«> 
tion intact' to a great extent. In the op«^- 
eminent writers it has helped to conserve the a htt 
the Indian nation. Village communities in ancient da 
w^e in many respects self-governing and were not much 
affected hv the laws passed by the central authority. 

With the passing of the Bombas Village Panchavat Act 
intoeo. theLt step was , alien in introducing self govern- 

men. in the village. By an Art passe, 1 .n IMS- 
were to be brought inm existence on demand from the 
v llam rs. increased powers of taxation were conceded to 
.t e e bodies, and they were permitted to try certain end 
and criminal cases of a petty nature. Almost all the 
members were elected, though the patel was there r.v off. n» 
, n ,l the Collector could nominate no. more than two 
members. The pan, Hava, was required to perform or 
the village those duties which municipalities pcrform<tdJor 
cities, and it could levy taxes on houses and lands, fat* 

and festivals, sale of g Is. octroi, marriages, etc. « 

Village Panehava. \e. of u )V ) provts.on »» P™« a ' 
made for adult franchise, and even village with a popula 
tic, of mono and . "c must no" have a panchavat. 
Turk. Typfs or Mi nui.paut.fs There are three 
tvpes of mttnieipalities in the State of Bombay. The first 
is represented hv what is known as the mun.ctpal corpo- 
.ations whirl, fun. tion for cities like- Bombay, Madras, 
tialeut.a, Poona and Ahmedabad. These are big c.t« 
and are given special treatment in view of then import- 
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ancc. Separate Acts arc passed by the State Legislatures 
to prescribe the constitution, functions and powers of 
these corporations. Their presidents are called mayors. 
The second type is represented by what were formerly 
known as city municipalities, and arc now called borough 
municipalities. They function for cities with a population 
of not less than 15,000, and are governed by the Bombay 
Municipal Boroughs Act of 1925, as amended subsequently 
several times. In the third type arc included municipalities 
of the smaller towns which have the right of having a 
municipality of their own. They arc governed by the 
District Municipal Act of 1901 which has been amended 
several times subsequently, the latest amendment being 
enacted by the Legislature in 195°- Ihc number of 
borough and district municipalities has increased after 
the merging of some of the old Indian States in the 
State of Bombay. 

District Boards. For the rural area of every District 
there is established a District Local Board. The constitu- 
tion, functions and powers of these bodies arc prescribed 
bv the Bombay Local Boards Act of 1923 as amended 
subsequently by several measures, the latest amendment 
being made in 1950. The total number of members of 
a municipality or a district board is to be determined 
by the State Government from time to time and it varies 
according to the size and population of the area concerned. 
AH the scats in these bodies are now elective, the system 
of nomination having been abolished in 1938- They elect 
their own presidents from among themselves and similarly 
elect vice-presidents. Elections to local bodies are now 
held bv adult franchise. 

The General Body. All the members of a municipality 
or local board constitute what is known as its general 
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body, which discusses and decides all qu^-ons of policy 
and important details in regard to mun.c.pa ad^mstra 
tion and problems. In the general body are vested 
powers of passing the budget, imposing taxation vot g 
expenditure and making rules and regulations winch 
have to be obeyed by the citizens. It represents «h 
people within its jurisdiction and is the primary democratic 
Sy in the organization of the State. What the Legis- 
lature is in the working of the State Govemment th 
general body of a municipality or district board may be 
said to be in the working of local government. For die 
convenient transaction of business and efficiency o super- 
vision, the general body of a municipality or local boar 
is permitted to appoint various committees composed o 

its own members. The most important o these is the 
standing committee, which exercises general control over 
and takes the initiative in respect of the conduct of the 

municipal machine. , 

Executive Ofeioaus. For carrying on the work of local 

government a trained and capable administrative staff is 

required. Municipalities and local boards are therefore 

allowed to appoint officials like the chief officer, 

engineer, the health officer, the officer who looks after 

education, and so on. These are assisted by a large 

number of inspectors, accountants, clerks and menials, m 

the case of corporations like those of Bombay, Madras. 

Calcutta, Poona and Ahmcdabad the chief officers are 

called municipal commissioners and they are genera y 

senior members of the Civil Service. They are appointe 

bv the State Government. In Calcutta, the appointment 

used to be made by the corporation itself, but that power 

was taken away from the corporation in 1951. 
Obligatory Functions. The functions of local mstitu- 
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tions like municipalities and local boards are divided 
into two classes, obligatory and discretionary. In the 
former category come the duties of lighting, watering 
and cleaning public streets and places; removing noxious 
vegetation; extinguishing fires; regulating or abating offen- 
sive or dangerous trades; acquiring and maintaining places 
for the disposal of the dead; constructing, altering 
and maintaining public streets, markets, slaughter-houses, 
drains, privies, washing places, drinking fountains, tanks, 
wells, etc.; obtaining a supply of water; registering births 
and deaths; public vaccination; establishing and main- 
taining public hospitals and dispensaries; establishing and 
maintaining primary schools, etc. 

Discretionary Functions. Among the discretionary 
functions may be mentioned the laying out of public 
streets; constructing and maintaining public parks, gar- 
dens, libraries, museums, lunatic asylums, rest houses, 
dharmsalas and other public buildings; taking a census; 
making a survey; payment of salaries and other monetary 
charges incidental to the maintenance of any court of a 
stipendiary or honorary magistrate; maintaining a farm 
or factory for the disposal of sewage; and any other 
measure likely to promote public safety, health, conve- 
nience or education. The functions of local boards are, 
of course, mainly concerned with objects of rural import- 
ance and rural necessity. 

The Need for Local Self-Government. This enume- 
ration of functions will make it clear that municipalities 
or local boards are entrusted with duties which can best 
be performed by local bodies. Local self-government is, 
in fact, a process of political devolution. The principle 
which underlies it involves the conception of local auto- 
nomy. Both in the larger interests of the State and in 
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personal interest in the management of adm.mstrat 

affairs are moral influences in themselves. 

3 T,v ill he observed that district boards are not cab d 

upon to perform exactly the same duttes as 

in cities though on the whole the nature of the two duuc 

is the same. The district board looks after the Mund U 

of the district: .hr municipahtv ,s concerned "dh th^ 

urban limits of the cits. The needs of the two may be 
elichtlv different; for instance, the maintenance o p 

— ri:, ;,™™ 

he t more onerous dutv for a district board than the 
maintenance of streets in a city. Still . af.c r allowmg o; 
the variation ... the importance of particular item 
functions of municipalities and district boards will to 

great extent be found to be similar. ■ r 

Sources oe Income. In order to enable them » < 

ihe expenditure that is involved in the performance o 

their duties, powers of obtaining income by mcam M 

taxation and fees mus, be allowed to local bodies Tax - 

can be levied upon and fees collected from the spec he 

areas demarcated as belonging to the mumc.pal.ty or th 

local board. Their jurisdiction is precisely defined. 

kinds of taxes which local bodies can impose arete 

follows : (i) A rate on buildings or lands or both, l 

lax on vehicles; (hi octroi on goods or animals or both, 

. _ * 1 rr'CQ Oil DUN aK 
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a tax on dogs; ;v a special sanitary cess on pm at 
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latrines, etc.; (vi) a general or special water rate; (vii) 
a lighting tax; (viii) a tax on pilgrims; (ix) a tax upon 
drainage; (x) general sanitary cess; (xi) a special educa- 
tional tax; (xii) terminal tax; (xiii) a toll on vehicles. 

In the case of local boards, the most important source 
of income is the cess upon land. It is collected by the 
revenue officers of the Government, along with land 
revenue, at a rate of so many annas in every rupee of the 
land revenue as may be determined by the local board; 
the maximum rate is however prescribed by the State 
Government and the cess actually imposed must be within 
that limit. Most sources of income that are available in 
a populated city are not available in rural areas and 
villages, and therefore a special source of income has to 
be devised for them. The imposition of local rates upon 
land for local purposes is the most satisfactory method of 
giving income to the district boards. The rates arc 
collected by the same agency which collects land revenue 
for the Government, and the district boards are not 
required to spend any large amount of money for the 
machinery of collection. The board can also levy tolls, 
profession taxes and a cess on the water rate charged b> 
the Government to irrigated lands. 
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THE PUBLIC SERVICES 

Need for a Trained Bureaucracy. Public services 
present a problem of peculiar importance in the function- 
ing of democracy. In a form of government in which 
the people are supposed to be ruling over themselves it is 
obvious that the officers and men who carry on the work of 
administration must be entirely subordinate to the people. 
But this docs not mean that any citizen in a democracy can 
at any time and at his own sweet will directly take up the 
work of any department of government or intrude and 
interfere in its working. That would lead to complete 
chaos. Government is a task of immense difficulty and 
great responsibility, and its performance is entrusted to a 
trained body of men gencrically called the services, or the 
administration, or the bureaucracy. This body of men is 
to be distinguished from the Ministers who form the po 1- 
tical executive in parliamentary' government and whose 
peculiarities and duties have already been explained. 

The administration, or the services, are composed of 
men who have chosen government service as a career. 
The salaries that they earn are their principal means of 
livelihood. The services arc divided into different grades 
according to the qualifications and the assignments of the 
members. The highest grade consists of persons who have 
satisfied high intellectual tests; they are appointed to hold 
the important key posts in the administration. The lower 
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grades require people with lesser qualifications, who are 
given lesser scales of salary, and are appointed to hold 
posts of lesser importance. 

Ministers and the Services. That in a democracy the 
sendees must be entirely under the control of the people 
of the country is indisputable. Members of the sendees 
cannot arrogate to themselves a status or responsibilities to 
which they are not entitled. The method of recruitment 
of the services, the scales of salary and allowances and 
other privileges enjoyed by them must be determined in 
accordance with the wishes of the public. The annual 
expenditure incurred in the maintenance of the services 
must be subject to the vote and sanction of the Legislature 
which represents the people. On the. other hand, while 
conceding all this unquestioned supremacy of the Legisla- 
ture, it is also necessary to emphasize that the executive 
personnel of a Government must be allowed considerable 
discretion and freedom of action within the sphere in which 
they are expected to function. Ministers are indeed their 
superiors; they will lay down principles and policies, often 
after consultation with the permanent heads of departments. 
But even Ministers, after explaining to the services what 
they arc expected to do, may exercise only a broad super- 
vision over the functioning of the administrative machine; 
only under exceptional circumstances ought thc\ to 
interfere in the daily routine of official business. Such an 
interference on their part would hinder the smooth working 
of the bureaucratic apparatus. It would sap the self-con- 
fidence of high officials who would be reluctant to take any 
definite decisions because of the fear of being constant!} 
overruled by Ministers, and a general deterioration in 
efficiency would be the inevitable result. 

The Services are Non-Political. 1 he personnel of the 
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services are not supposed to have any political bias. They 
are bound to carry out faithfully and to the best of their 
ability the policies laid down by the Ministers, that is 
ultimately by the people. It is of vital importance that 
such a sense of discipline and an impersonal attitude is 
developed by all the members of the services from top to 
bottom. The bureaucracy is essentially a body of trained 
experts whose experience, constancy and advice are extreme- 
ly valuable to the nation. A perfect sense of security must 
be assured to them. They ought not to suffer in any way 
as the result of a change in the Ministry consequent on 
a general election. The administration ought never to be 
made dependent on the tender mercies of political parties. 
That would be the surest way of their degradation, and 
would be disastrous to the interests of the country. 
Competitive Tests for Recruitment. Recruitment to 
the services, and particularly the higher grades, must be 
left to an authority which is both competent and inde- 
pendent and which is not under the control of the 
Ministry. Some of the best talents in the nation must be 
attracted to the services and that will be possible only if 
nepotism and patronage are completely eliminated, all 
legitimate freedom and security of tenure are assured to 
the services, and on the whole they are treated with 
consideration and respect. In modern days selection to 
the higher grades of the bureaucracy is usually made as 
the result of an examination which is held by men of 
experience, ability and a first-hand knowledge of the 
working of government. It is an open competitive test 
and anv young man or woman of ambition and talent is 
free to appear for it. It is necessary to add that ih a 
parliamentary democracy the services or the administration 
or the bureaucracy must never fail to realize that they are 
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essentially servants and not masters of the people, essen- 
tially instruments of the public vyill, and that it is their 
solemn duty to carry out the people’s commands and 
mandates as directed by the Ministers. Ihey may point 
out dangers, may express their scepticism about the 
feasibility of particular proposals and put before the 
Ministers all the facts in their possession. Their respons- 
ibility ends there. The Ministers’ decision, right or wrong, 
must ultimately prevail and the services must ungrudging > 

and loyally execute that decision. 

In the days of British rule, the superior services had 
a special status as they were not subordinate oi responsi e 
to the Indian Legislatures but to the Secretary of State for 
India in England. Their salaries were placed among t n 
non-votablc items of the Indian budgets. Lvtn a tei tu 
introduction of provincial autonomy undei the ,ON( ^ n 
ment of India Act of 1935, control over what were ca lec 
‘ The Secretary of State’s Services ’ was not transferred to 
and vested in the Ministers or the popular Lcgis aturcs. 
This provided a very awkward and anomalous situation 
because the men charged with putting the - initIlC ~ 
policies into effect were statutorily piivilcge to 00 
an external authority to safeguard what were comic c-rec 


to be their interests. . . , 

Moreover, it was not until the introduction of the 

Government of India Act, i 9 > 9 » that u hatl . 
possible for more than a handful of Indians to c IcC 
to the senior services, and it was felt that w ten icy 

so recruited their chances of spec y piomo 10 
negligible. This gave rise to the sardonic joke that the 
Indian Civil Service was a complete misnomer for a . . 

of men who were not Indian, or civil, or servan s. 
in the country against what was called a foreign 
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bureaucracy ! was also roused by the scale of remuneration 
paid to them out of the revenues of a poor country. But 
it was G. K. Gokhale who probably expressed what most 
people felt: that here was a moral question. The healthy 
ambitions of our people to rise to the highest posts in the 
service of their country were denied them, so that those 
administrative and military talents, which were one of the 
glories of our past, were atrophying from disuse. Happily 
all unnatural handicaps to advancement have now dis- 
appeared and since the achievement of Independence there 
is nothing to prevent any citizen of India, no matter what 
his status in life, from rising to the very top of the 
administration. 

Provisions in the Constitution. The new Constitution 
contains separate chapters concerning the services and lays 
down certain broad principles in regard to them. It is 
» learlv stated that the recruitment and conditions of service 
of persons appointed to the public services either in 
the Union Government or in State Governments will be 
regulated by \cts of the appropriate Legislature. The 
authority of the people is thus asserted. Members of a 
Defence Service or of a Civil Service of the Union or of 
an All-India Service will hold office during the pleasure 
of the President. Members of the Civil Service of a State 
will hold office during the pleasure of the Governor or 
the Rajpramukh. This is meant to imply that they will 
not be liable to be discharged or dismissed before the due 
date of retirement excepting for grave breaches of 
discipline, crime or other serious types of dereliction of 
duty. Security of tenure is guaranteed in this way. It 
is also laid down that no person in a Civil Service, cither 
in the Union or in a State, shall be dismissed or removed 
bv an authority subordinate to that bv which he was 
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appointed. No person shall be dismissed or removed or 
reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action propose 
to be taken against him. In exceptional cases, however, 
when it is not considered practicable to give su< h an 
opportunity or when it is felt that it is not in the interest 
of the security of the State to give such an opportunity, 

the operation of this rule may be suspended. 

All-India Services. If the Council of States dec ares 

by resolution that it is necessary Or expedient in t e 
national interest to provide for the creation of one or more 
All-India Services common to the Union and the States, 
Parliament may by law provide for their creation. Such 
a resolution of the Council of States must b< passe ^ 
a majority of not less than two-thirds of the members 
present and voting. The Indian Federation, t lerc ore. 
will have three types of service, one exclusively for the 
Centre, another exclusively for the States an a t lire 
which is common to both. This is rather an exceptiona 
arrangement and may be considered to be a continuanc 
of the old traditions of British days. The All- India Services 
arc intended to supply officers for what are desc ribed a 
the strategic posts in State Administration as v>c as 1 
the Union Government. They will help m ni ; ul ? a ‘\ ^ 
high standards and efficiency because the . - nc ja e 

will be recruited on an all-India basis am on t ic pass . 
of a fairly high intellectual test. It is felt that tins s c 
will also give a greater cohesion to the fede.al s ri 
than is generally found in other federations 
Public Service Commissions. I here sia ‘ . 

Service Commission for the Union and a similar — ' 
■ion for each State. Two or more States > «na> lo 
agree to have one common Commission. 1 
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and other members of the Union Public Sen-ice Commis- 
sion shall be appointed by the President, and of a State 
Commission bv the Governor or Rajpramukh of a Mate, 
one-half of the members of the Commission must be 
persons who have held office for at least ten years either 
in the Government of India or the Government of a State. 

\ member of a Public Sendee Commission shall hold 
office for a term of six Nears and will be ineligible for 
reappointment to that office. He can only be removed 
from this office by order of the President on the ground 
of misbehaviour after the Supreme Court has on inquiry 
reported that the member concerned ought to be removed. 
Members who have become insolvent or who engage 
in anv other paid employment or who become unfit by 
reason of infirmity of mind or body or who become 
interested in am contract or agreement made by 
Government may be suspended by the President. The 
number of members the Union Commission wil . e 
determined b> the President, and of a State Commission 
bv the Governor nr Rajpramukh who will also determine 

conditions of service. 

It will be the dut\ of the Union and the State Public 
Service Commissions to conduct examinations for appoint- 
ments to the senices and to assist in framing and operat- 
ing schemes of joint recruitment for special sen-ices. The 
Commissions shall be consulted bv the respective Govern- 
ments [a) on all matters relating to the methods of 
recruitment. (/» on the principles to be followed in 
making appointments and in making promotions and 
transfers from one senice to another, (ci on all discipli- 
nary matters affecting the services, id) on any claim for 
the award of a pension in respect of injuries suffered by any- 
one sening under the Government, and (7f on any claim 
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by a servant in respect of costs incurred by him in lcgi Sl 
proceedings arising out of his official duties. The opinion 
in all these matters given by the Commissions will not be 
mandatory but only advisory. However it is expected 
that its recommendations will generally be accepted by 
the executive authorities. 

The expenses of the Public Service Commissions, 
including salaries, allowances and pensions, shall be charged 
on the Consolidated Fund of India or the Consolidated 
Fund of a State as the case may be. They will not there- 
fore be subject to the vote of the Legislatures every year. 

It shall be the duty of the Union Commission to present 
•annually to the President a report of the work done by 
the Commission. The President shall cause the report to 
be placed before Parliament together with a memorandum 
explaining the action taken by the Government on the 
report and the reasons why in particular cases its advice 
was not accepted. A similar report will be presented by 
a State Commission to the Governor or the Rajpramukh 
and placed before the Legislature of the State with a 
similar memorandum. 



ELECTIONS AND 
THE ELECTION COMMISSION 


Elections must be Free and Fair. A modern demo- 
cracy is primarily based on the principle of representation 
and that principle is carried out in actual practice by the 
method of election. Democratic government is not govern- 
ment directly by all the people but by a comparatively 
small number who arc chosen for that work by the people: 
The important point therefore is that the choice of the 
people must be entirely free and unfettered and that no 
adult citizen should be prevented from exercising that 
choice as a result of extraneous considerations such as 
birth, wealth or social status. The successful functioning 
of democracy hinges in a great measure on the mechanism 
of free, fair and impartial elections. Particular care 
should be taken to sec that the party in power does not 
manipulate the election machinery for its own benefit. 
The right of the people to change any Government must 
always be respected and remain unchallenged. If elections 
are allowed to degenerate into instruments for the 
imposition bv the ruling Ministry of its own nominees on 
the electorate, then democracy will be reduced to a 
mockery and will serve as a dangerous masquerade for 
dictatorship and despotism. 

Creation of an Election Commission. The Indian 
Constitution has made special provision for the creation 
of an independent body to be in charge of elections. The 
body will have an independent status, will be above party, 
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and will not be liable to take its orders from the 
executive of the State. The evil of governmental inter- 
ference in elections is thereby sought to be eliminated to 
a great extent. It is laid down that there shall be an 
Election Commission to perform the following duties 
and to exercise the necessary powers for that purpose: 
(«) the superintendence, direction and control of the 
preparation of the electoral rolls for all elections to Parlia- 
ment and to the Legislatures of every State and for elections 
to the offices of President and Vice-President; ( b ) the 
conduct of all these elections: ( c ) the appointment of 
election tribunals to decide all doubts and disputes arising 
out of or in connexion with elections to Parliament and 

to the Legislatures of States. 

The Commission shall consist of the Chief Election 
Commissioner and such number of other Election Com- 
missioners, if any, as the President may fix from time to 
time. The appointment of all the Election Commissioners 
will be made by the President, subject to the provisions 
laid down by Parliament. The Chief Election Commis- 
sioner shall act as the Chairman of the Commission. The 
President may also appoint, after consultation with the 
Election Commission, such Regional Commissioners as he 
may consider necessary to assist the Election Commission 
in the performance of its functions. They will be appointed 
before the general election to the House of the People 
and to the Legislatures of each State. 

Subject to the provisions of any law made by Parlia- 
ment, the conditions of service and tenure of office of the 
Election Commissioners and the Regional Commissioners 
shall be such as the President may by rule determine. The 
Chief Election Commissioner shall not be removed from 
office except in the same manner and on the same 
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, a judge of the Supreme Court can be 
groin * ‘ conditions of his sen-ice shall not be varied 

his appointment. Other Election 
Commissioners or Regional Commissioners shall not 
removed from office except on the recommendation of the 
Chief Election Commissioner. The President or tl 
Governor or Rajpramukh of a State shall make available 
to the Election Commission or to a Regional Commissions 
“di staff as may be necessary for the discharge of their 

^t^AUZED Body eor the Whole Country. The 
Election Commission is thus a centralized body and 
electoral arrangements for the whole country are place 
rxclusivclv in its hands. It will be the Commission which 
will issue directives to returning officers and polling 
officers; even the preparation of an electoral roll will be 
its responsibility and not that of any State Government. 
It will be independent of executive control. The whole 
idea is to ensure that no injustice is done to any citizen 
in respect of his right of free voting and that the punt> 
of elections is maintained as much as possible. 

No Communal Electorates.. There shall be one 
general electoral roll for every territorial constituency tor 
election either to Parliament or to the Legislature oi a 
State. No person shall have the right to vote and no 
person shall be excluded from the right to vote on grounds 
of religion, race, caste or sex. Communal electorates arc 
thus expressly abolished. The elections to the House o 
the People and to the Legislative Assembly of every State 
shall be on the basis of adult suffrage; every person who 
is a citizen of India and who is not less than twenty-one 
years of age and is not otherwise disqualified on grounds 
of non-residence, unsoundness of mind, crime or corrupt 
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and illegal practices shall be entitled to be registered as 
a voter in any such election. 

Representation of the People Acts. Subject to 
the provisions of the Constitution, Parliament may from 
time to time make laws regarding all matters connected 
with elections to Parliament or to a State Legislature; 
such laws may provide for the preparation of electoral 
rolls, delimitation of constituencies and all other matters 
necessary for securing the due constitution of the House 
or Houses of the Legislature. In the exercise of this 
power, Parliament has already passed the Representation 
of the People Acts of 1950 and 1951. They contain 
provisions regarding the allocation of scats and the de- 
limitation of constituencies, the registration of electors, the 
qualifications and disqualifications of membership, the 
administrative machinery for the conduct of elections, the 
conduct of elections, the poll, the counting of votes, 
election expenses, disputes regarding elections, corrupt and 
illegal practices, by-elections, and so on. If Parliament 
has not by law made any provision relating to elections 
to a State Legislature, then the State Legislature may 
make from time to time such laws as may be necessary 

for the purpose. 
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SPECIAL PROVISIONS IN REGARD 
TO CERTAIN CLASSES 

Special Help to Backward Classes. The- new Indian 
Constitution provides for a secular democracy based on 
adult franchise and conferring perfect equality of status 
on all citizens irrespective of religion, race, caste, or sex. 
It does not take cognizance of any artificial barriers created 
by birth or wealth. However, even while subscribing to 
such a noble ideal, the realities of the situation cannot be 
completely ignored. Unfortunately there are large sections 
of the population in India who are extremely backward 
and who have been subjected to social disabilities for 
centuries. It is absolutely necessary to give to these sections 
special protection and special concessions in order to enable 
them to catch up with the other sections of the population 
in respect of their political, economic, educational and 
social standards. Provision to that effect has, therefore, 
been made in the Constitution. 

Reservation of Seats in the Legislature. It is laid 
down that seats will be reserved in the House of the 
People for the Scheduled Castes and the Scheduled Tribes. 
The number of scats so reserved in any State shall be in 
proportion to the population of the Scheduled Castes and 
Tribes to the total population in the State. Similarly, 
if in the opinion of the President the Anglo-Indian com- 
munity is not adequately represented in the House of the 
People, lie may nominate not more than two members of 
that community to the House of the People. Scats shall 
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also be reserved for the Scheduled Castes and Scheduled 
Tribes in the Legislative Assembly of any State and the 
number of such scats will be proportionate to the popula- 
tion of those Castes and Tribes. The Governor or the 
Rajpramukh of a State may nominate to its Legislative 
Assembly such number of members of the Anglo-Indian 
community as he considers appropriate. It is explicitly 
laid down that all this reservation of seats shall cease to 
have effect on the expiration of a period of ten years 
from the commencement of the Constitution, i.c. in i960, 
unless in the meantime an amendment to the Constitution 
provides otherwise. 

Appointments in the Services. The claims of the 
members of the Scheduled Castes and the Scheduled 
Tribes shall be taken into consideration in making appoint- 
ments to the services and to posts both under the Lnion 
Government and the Government of a State; but while- 
doing so attention must also be paid to maintaining the 
efficiency of the administration. So far as the Anglo- 
Indian community is concerned, appointments of members 
of that community to posts in the Railways, (.ustoms, 
Postal and Telegraph Services of the Union were made, 
during the first two years after the commencement of the 
Constitution (that is until 1952), on the same basis as 
immediately before the day of Independence, that is 
, 5 August 1947. During every succeeding period of two 
years, the number of posts reserved for that community in 
the above services are being reduced by ten per cent of 
the number so reserved during the immediately preceding 
period of two years. At the end of ten years from the 
commencement of the Constitution, that is in i960, all 
such reservations shall cease. 1 he special grants enjoved 
in pre-Independence days by the Anglo-Indian community 
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in respect of education are being progressively diminished 
so that they will disappear at the end of ten years. 
\PPOINTMENT OF A SPECIAL OFFICER. There shall be a 
Special Officer for the Scheduled Castes and Scheduled 
Tribes to be appointed by the President. It shall be the 
duty of this Officer to investigate all matters relating to 
the safeguards provided for the Scheduled Castes and 
Scheduled Tribes under the Constitution. It shall also be 
his duty to report to the President upon the working of 
those safeguards at such intervals as the President may 
direct. The President shall cause all such reports to be 
laid before each House of Parliament so that Parliament 
will have the opportunity of knowing the state of affairs 
in regard to the backward communities of India and to 
discuss them. 

Appointment of a Commission. Ihc President may at 
any time appoint a Commission to report on the admi- 
nistration of the Scheduled Areas and the -welfare of the 
Scheduled Tribes. Such a Commission must be appointed 
bv him at the expiration of ten years from the commence- 
ment of the Constitution. The President may also appoint 
a Commission to investigate the conditions of the socially 
and educationally backward classes within the territory 
of India and the difficulties under which they labour; the 
Commission shall make recommendations as to the steps 
that should be taken by the Union or any State to remove 
such difficulties and to improve their condition and as to 
the grants that should be made for that purpose by the 
Union or any State. The report of the Commission shall 
he presented to the President who shall cause it to be 
laid before each House of Parliament with a memo- 
randum explaining the action taken by the Government 
regarding the recommendations contained in the report. 
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Which castes, races or tribes arc to be deemed Scheduled 
Castes and similarly which' tribes or tribal communities 
arc to be deemed Scheduled Tribes for the purposes of 
the Constitution has to be specified by the President after 
consultation with the Governor or Rajpramukh of a State. 
In the exercise of this power, the President issued orders 
called ‘The Constitution (Scheduled Castes) Ordu 
iqr.o’ and 'The Constitution (Scheduled Tribes) Order, 
1050’, enumerating what are to be considered Scheduled 
Castes and Tribes in the different States of the Union. 

It must be made clear that special concessions have 
been given to Anglo-Indians not because they are back- 
ward but because they are a very small minority which 
enjoved special privileges during the days of British rule 
and requires time to adjust itself to the new s.tuat on 
created bv the withdrawal of British authority from lncha. 



THE OFFICIAL LANGUAGE 
AND OTHER LANGUAGES IN THE UNION 


Adoption of Hindi. The official language of the Union 
shall be Hindi in Dcvnagari script. The form of numerals 
to be used for the official purposes of the Union shall 
be the international form of Indian numerals. For a 
period of fifteen years from the commencement of the 
Constitution, the English language shall continue to be 
used for all the official purposes of the Union for which 
it was being used before. Even during the period of 
fifteen years, however, the President may authorize the 
use of the Hindi language in addition to the English 
language and the use of the Dcvnagari form of numerals 
in addition to the international form of Indian numerals 
for any official purposes of the Union. After the period 
of fifteen years Parliament is empowered to provide 
by law for the use of the English language or the Dcvnagari 
form of numerals for such purposes as may be specified 
in the law. 

Language Commission. At the expiration of five veal’s 
from the commencement of the Constitution the President 
shall constitute a Commission consisting of a Chairman 
and other members representing the different Indian 
languages to make recommendations on (a) the progressive 
use of the Hindi language for the official purposes of the 
Union, ( b ) restrictions on the use of the English language 
for all or any of the official purposes of the Union, (c) the 
language to be used in proceedings in the Supreme Court 
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and High Courts, and in the authoritative texts of all 
Bills and Acts and all orders, rules and regulations made 
under the law, ( d ) the form of numerals, ( c ) any other 
matter referred to the Commission by the President as 
regards the official language. 1 

In making its recommendations the Commission shall 
have due regard to the industrial, cultural and scientific 
advancement of India; it must also have due consideration 
for the just claims and the interests of persons belonging 
to the non-Hindi-speaking areas in regard to the public 
services. The recommendations of the Commission shall 
be referred to a Committee consisting of thirty members, 
of whom twenty shall be from the House of the People 
and ten from the Council of States elected b\ them 
respectively in accordance with the system of proportional 
representation by means of the single transferable vote. 
The report of the Committee shall be submitted to the 
President who may after considering it issue directions in 
accordance with the whole or any part of the icpoit. 

The Legislature of a State may by law adopt any one 
or more of the languages in use in the State, or Hindi, 
as the official language of the State; but until the Legisla- 
ture passes such a law English will continue to be the 
official language. The language which has been adopted 
by the Union as its official language shall be used for 
communication between one Stale and another and 
between a State and the Union. Until Parliament by law 
otherwise provides, all proceedings in the Supicmc Couit 
and in every High Court and the authoritative texts of 
all Bills or amendments of all Acts and of all orders, rules 
and regulations shall be in the English language. I his 
applies both to the Union and the States. However, the 

1 Such a Commission was appointed in 1955- 
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Governor or Rajpramukh of a State may, with the pic- 
vious consent of the President, authorize the use of Hindi 
or any other language in proceedings in the High Court 
of the State though the judgments, decrees or orders 
passed by such Courts must be in the English language. 
If a Bill or Act or Ordinance is made in a language other 
than the English language, a translation of the same in 
the English language shall be published under the 

authority of the Governor or Rajpramukh. 

That a free country must have its own national 
language for all national purposes would appear to be a 
self-evident proposition. It would facilitate the woiking 
of democracy because the people’s language would also 
be the language of government. It would also foster a 
more profound sense of common nationhood. Yet the 
fact cannot be ignored that the vast territory of India 
has been composed of different linguistic regions from 
ancient times and that the regional languages have a long 
history, a valuable and ever growing literature, and 
immense vitality. In building up the new Indian nation, 
it would be suicidal to ignore or detest the existence of 
this multiplicity of languages; on the contrary it must be 
wisclv accepted as a reality. The Constitution has done 
so by giving, in its Eighth Schedule, a statutory recognition 
to the principal Indian languages and by prescribing it as 
a fundamental right that citizens can conserve their own 
language, script or culture. The unity of India must, after 
all, lie unity in diversity. 
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EMERGENCY PROVISIONS 


Js t ee» for Exceptional Powers. A constitution func- 
tions smoothly in normal times. 1 he normal functioning 
of the constitutional mechanism may prove inadequate 
and ineffective for meeting dangerous situations and it is 
considered very prudent to incorporate in a constitution 
some exceptional arrangement and procedure by resort to 
which an impending calamity can be faced and averted. 
The Indian Constitution contains a separate part devoted 
to Emergency Provisions. They arc elaborated in detail 
and though the occasions for their exercise, it is hoped, will 
be verv rare, vet if such occasions unfortunately do arise 
the provisions are expected to be sufficiently comprehensive 
and effective to overcome the danger. A reference has 
already been made to the Emergency Powers that are 
vested* in the President, and in view of then importance 
thev are described here in greater detail. 

External Aggression or Internal Disturbance. 1 he 
Constitution contemplates three different kinds of cnu.- 
gency: (i) An emergency due to external aggression or 
internal disturbance whereby the security of India oi am 
of its territories is threatened. If the President is satisfied 
that such an emergency exists, he may by I reclamation 
make a declaration to that effect. I he Pioc ainatmn ma 
be revoked by a subsequent Proclamation; it shall be lau 
before each House of Parliament; and it *ha ((t LC f 
operate after the expiry of two months, tin csn ()IC 
that period expires it has been appro\ed w ie. ou 
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tions of both Houses of Parliament. If any such 
Proclamation is issued at a time when the House of the 
People has been dissolved or if the dissolution of the 
House takes place during the period of two months after 
the issue of the Proclamation, the Proclamation shall 
cease to operate on the expiry of thirty days from the 
date on which the House first sits after its reconstitution, 
unless it is earlier approved by the House. A Proclama- 
tion of Emergency may be made before the actual occur- 
rence of war or any aggression or internal disturbance if 
the President is satisfied that there is imminent danger 
of their occurrence. 

While a Proclamation of Emergency is in operation, the 

Union Government is empowered to give directions to any 

State as to the manner in which the executive power of 

that State is to be exercised and Parliament is empowered 

to make laws in respect of subjects which arc not 

enumerated in the Union List. This means that the 

Central Government can control the administration of any 

State in any matter and the Central Legislature can 

pass laws even in regard to subjects which are normally 

assigned to the jurisdiction of the State. It may be noted 

that this power of interference in State affairs given to the 

Centre does not amount to the suppression of the State 

Government or the State Legislature. Both can and will 

continue to function. The extraordinary power given to 

the Union Government is only intended to concentrate all 

the resources of the countrv. While a Proclamation of 

# 

Emergency is in operation the President may direct that the 
allocation of revenues between the Union and the States 
as provided by the Constitution may be modified in the 
manner he prescribes. The whole scheme of the distribu- 
tion of the powers of taxation between the Union and the 
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Slates can thus be temporarily altered. It is expressly made 
clear that it is the duty of the Union to protect every State 
against external aggression and internal disturbance, an 
to ensure that the government of every State is earned on 
in accordance with the provisions of the Constitution. 1 he 
cumulative cfTect of the emergency powers vested in the 
President will be to remove any legal obstacle in the way 
of the Central Government’s taking such legislative, execu- 
tive and financial action as may be deemed necessary in 
the interest of the security of the country as a whole. 
National considerations must obviously supersede the auto- 
nomy of the States even in a federation. 

Failure of Constitutional Machinery in a . 

(ii) The second occasion on which a Proclamation may 
be issued by the President is in the event of a failure o 
constitutional machinery in a State. It may be ixsucdb 
the President if, on receipt of a report from the Got mo, 
or Rajpramukh of a State, or otherwise, he ,s sat. fid 
that a situation has arisen in which the government o 
the State cannot be carried on in accordance w 
provisions of the Constitution. The President by such . 
Proclamation can assume to himself all or an o h 
functions of the Government of the State ant 1 aP or any 

of the powers vested in or exercisable by ' hL f th( , 

Rajpramukh. He can also declare t at u 1 
Legislature of the State shall be exercisable b the autho 
of Parliament. The State Legislature will thus be . P 
seded and the authority of Parliament to make law > 
be substituted in its place. The President can also make 

such incidental and consequential piovisions a. ■ ' ^ 
him necessary for giving effect to the objects of the Pro< . 
mation. They can include provisions for s P 
whole or in part the operation of any provisions 
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Constitution relating to any body or authority in the State, 
hut the President shall not be empowered to assume to 
himself any of the powers vested in or exercisable by the 
High Court of the State. 

Any such Proclamation may be revoked or varied by 
a subsequent Proclamation. Every such Proclamation 
shall also be laid before each House of Parliament and 
shall cease to operate after the expiry of two months 
unless before the expiration of that period it has been 
approved bv resolutions of both Houses of Parliament. 
If the Proclamation is issued when the House of the 
People is dissolved or the dissolution of the House takes 
place during the period of two months, it shall cease to 
operate at the expiry of thirty days from the date on 
which the House of the People first sits after its reconsti- 
tution, unless the House has approved of it before the 
expiry of that period. A Proclamation approved by 
Parliament shall cease to operate on the expiration of six 
months from the date of the passing of the second of 
the resolutions passed by Parliament approving it, but it 
can be continued for further periods of six months by 
resolutions passed to that effect by Parliament; however, 

no Proclamation shall in anv case remain in force for 

• 

more than three vears. 

4 

Suspension of the State Government. This provision 
corresponds more or less to Section 93 of the Act of 1935 
which empowered the Governor to deal with a breakdown 
in the constitutional machinerv. It is not, however, the 

4 

Governor but the President who is empowered to take the 
necessary action and evidently the President would only 

44 

act on the advice of his Ministers. The executive powers 
in the Slate will be assumed by the President and the 
legislative powers will be assumed by Parliament; it would 
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also be open to Parliament to delegate to the P ^f dcn ‘ 
to anv other authority such legislative powers. The emer- 
,.,ncy that is envisaged by a Proclamation of th.s type n a. 
or mav not have any reference to external aggresiuo and 

internal disturbance. More often than not it « “ 

be concerned with what may be described as a poht.«l 
breakdown when no stable Ministry can be formed ^beeaus 
no party or combination of parties ,s able to seem e a clea 
maforitv of votes in the Legislature for any considerable 
period of time. Acute political dissensions and l person^ 
rivalries mav so upset the mechanism of political life 
S ate tha no action can be confidently taken by any 
Ministry and the tempo of even the most : c einen a > 

governmental activities may slow down to a , 

decree The Constitution has therefore provided a reined . 

Act, on TAKEN ,N the Punjab. It is 
that in June , 9 5> » Proclamation suspend, g he Con. 
tion in the State of the Punjab was issued by h e Pre idc^ 
in exercise of his emergency powers 1 he Mm • 

concentrate ,n the hands of t ■ « “ ;n rcgard 

Ministry, both executive and g • • c j hv t In- 

to the State. The President’s powers arc cxer ised b 

Governor as his agent and the Governor * 
subject to the scrutiny and sanction o c Govern- 

By a similar Proclamation issued ,,, ■ 9jS>. ^ 

ment of Travancorc-Cochin was also a ' 

Central Government. 
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There is no provision in the Constitution for the sus- 
pension of the constitutional machinery in the Union in 
the event of a breakdown or deadlock. The President is 
not empowered to take over, even temporarily, the func- 
tions of the Union Ministry or of Parliament. It is not 
intended that there should be a sort of one-man rule in 
the Union even in an emergency. Any national calamity 
must be faced by all and finally overcome by the intelli- 
gent, strenuous and self-sacrificing efforts of all. 
Suspension of the Right to Freedom. While a 
Proclamation of Emergency is in operation, the Right to 
Freedom (described in the Fundamental Rights) will be 
practically suspended because the State will be allowed to 
make any law or to take any executive action irrespective 
of the restrictions that are normally imposed by the exist- 
ence of that right. This is a very considerable curtail- 
ment of the rights of the citizen because the right to 
freedom includes freedom of expression, of assembly, of 
association, of movement, etc. It is justified only on the 
ground that times of grave national peril inevitably call 
for drastic powers in the hands of the authorities whose 
duty it is to rescue the country. When a Proclamation 
of Emergency is in operation the President may by order 
declare that the right to move any Court for enforcement 
of such of the Fundamental Rights as he may mention 
in the order shall remain suspended during the currency 
of the Proclamation. Any order so made may extend to 
the whole or any part of the territory of India. Every 
such order shall, as soon as may be after it is made, be 
laid before each House of Parliament. There is, however, 
no mention of a definite time limit, and there is nothing 
legally to prevent the President from delaying the placing 
of the order before Parliament. 
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Financial Emergency, (iii) The third occasion on 
which the President can issue a Proclamation is when he 
is satisfied that a situation has arisen whereby the financial 
stability or credit of India or of any of its territories is 
threatened. Such a Proclamation shall cease to operate 
at the expiration of two months unless before the expiration 
■of that period it has been approved by resolutions of 
both Houses of Parliament. During the currency of the 
Proclamation the Union Government can give directions 
to anv State to observe such canons of financial propriety 
as may be specified in the directions, and it can also give 
such other directions as the President may deem necessary 
and adequate for that purpose. Any such direction mar 
include a provision requiring the reduction of salaries and 
allowances of all or any class of State servants whether 
in the Union or in the State, and a provision requiring 
all Money Bills to be reserved for the consideration ol 

the President. 
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AMENDMENT OF THE CONSTITUTION 

Balance between Rioidity and Flexibility. A 
country’s Constitution is considered to be its fundamental 
law. It provides the structure of the Government 
of a State and therefore a solid • framework of social 
existence. In the nature of things this framework cannot 
be tampered with frequently. The Constitution of a 
countrv, particularly when it is deliberately framed, 
is an expression of the beliefs and ideals which arc 
subscribed to by the people and a mechanism for the 
realization of those ideals. If and when those beliefs and 
ideals change, the Constitution must also change to that 
extent; no constitutional arrangement or structure can 
be considered to be immutable. Such a rigidity would 
blight the vital impulse to grow and would prevent society 
from adjusting itself to all the dynamic situations and 
values which are of the very essence of human existence. 
But it is also true that a change in Constitution cannot 
be put on a par with a change in the ordinary law of 
the land. It would amount to a change in the basic 
concepts of social life and must require the conscious assent 
of an overwhelming majority of the people, an assent for 
the dear ascertainment of which a special procedure ought 
to be prescribed. In short the amendment of a Constitu- 
tion ought to be a process which is neither loo rigid nor 
too flexible, neither too difficult and complicated to bring 
about nor too easy and simple. 

Procedure for Amendment. In India the Constitution 
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can be amended by the following process. A Bill for that 
purpose must be introduced in either House of Parlia- 
ment and must be passed in each House by a majority 
of the total membership of that House and by a majority 
of not less than two-thirds of the members of that House 
present and voting; after it is so passed the Bill shall be 
presented to the President for his assent and upon such 
assent being given to the Bill the Constitution shall stand 
amended in accordance with the terms of the Bill. 
However, in respect of certain matters, an amendment of 
the Constitution shall also require to be ratified by the 
Legislatures of not less than one half of the States specified 
in Parts A and B of the First Schedule; resolutions 
ratifying them must be passed by those Legislatures before 
the amending Bill is presented to the President for his 
assent. These matters arc (<i) the manner of the election 
of the President, (b) the extent of the executive power 
of the Union and the States, (c) the Supreme Court and 
the High Courts, (d) the distribution of legislative powers 
between the Union and the States, (e) the representation 
of States in Parliament, and (/) provisions for the amend- 
ment of the Constitution. These arc subjects which relate 
to the fundamentals of the federal structure and the States 
as constituent units of the federation arc directly interested 
in any alteration proposed in the existing system. It is 
therefore appropriate that changes of this nature are 
brought about only with their consent. 

It will be remembered that some changes in the 
Constitution arc allowed to be made by a simple majority 
and by the legislative procedure prescribed for the 
passage of ordinary Bills. For example: the creation of 
new States or rearrangement of boundaries of existing 
States, the creation or abolition of the upper chambers 
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in the States, the constitutions of Part C State, and the 
administration of Scheduled Areas and Scheduled Tribes. 
This has introduced an element of flexibility in regard 
to those matters in which alteration may easily be left 
to be effected by the ordinary method of ascertaining 

PU The °EngTsh Constitution-which is a product of 
continuous growth and not of a single enactment and 
which is broadly described as unwritten— docs not make 
any distinction between ordinary law and constitutional 
law. It does not therefore prescribe any special proce- 
dure for constitutional amendment as such. Even such 
an important measure as the Parliament Act of ign. 
which deprived the House of Lords of its effective political 
power, was passed by the usual legislative process by 
simple majority in each House. On the other hand, 
the American constitution has laid down a very elaborate 
and difficult procedure for its amendment. India has 
adopted a healthy via media. Changes can be brought 
about in its constitutional structure without excessive 
difficulty but at the same time not with that ease and 
simplicity that are associated with the procedure for the 
passage of an ordinary law. 
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TEMPORARY AND TRANSITIONAL 

PROVISIONS 

The framing of a Constitution takes a considerable 
time, and it was three years before the Indian Constitution 
was finalized and adopted by the Constituent Assembly. 
Even after the new framework of Government is ready, 
the change-over from the old order to the new cannot 
be completed at one stroke. It has to be brought about 
smoothly, without any break in administrative continuity 
and without any political vacuum being created by the 
sudden disappearance of the existing machinery. A brief 
transitional period has to be contemplated and provided 
for as a sort of bridge between the past that is vanishing 
and the future that is being ushered in. The Indian 
Constitution therefore contains a separate chapter entitled 
‘ Temporary and Transitional Provisions \ They arc 
intended to be strictly temporary, and valid only for the 
period and purposes of the transition. Some of the more 
important are mentioned below. 

Provision for election to the two Houses of Parliament, 
the Council of States and the House of the People, as 
also to the Legislatures in the States, has been made by 
the Constitution. But the compilation of electoral rolls 
on the basis of adult franchise and comprising over 
seventeen crorcs of voters is an immense task which 
requires several months for completion. Other necessary 
details of electoral arrangement have also to be worked 
out. The new Parliament could not therefore come into 
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To facilitate the transition from the old order as pre- 
scribed by the Act of 1935 to the new order as prescribed 
by the Constitution, the President was given the power 
to remove any difficulties by directing that the Constitu- 
tion should have effect, for a specified period, subject to 
such adaptations as he might deem necessary; the 
adaptations to be in the nature of modification, addition 
or omission. The President accordingly made sc\cral 
orders called ‘The Constitution (Removal of Difficulties) 
Orders 
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Sections. The introduction of Schedules ts a ‘ device 
the convenience of drafting and presentation. A Cons “tu 
tion is necessarily concerned with several dett* and ^ 
to prescribe regulations regarding them. The underlymg 
principles governing those regulations and the obhgatmn 
created by them may be the same in several cases. M 
enumeration of lengthy details can easily be separa d 
from the enunciation of the general law which applies 
inTommon to all of them, and they can be specified m 
separate Schedules. This method serves a double 
pose First, it facilitates a reference to the details becaus 
HCV are put together in one place; second, it ensures a 
continuJof narration in respect of the broad princp. 
of the law and of the main constitutional structure the 

it seeks to create. . , , 

The Indian Constitution contains eight schedules, 

ninth was added by the Amendment Act of June 1 95 

The various provisions made by the Schedules have been 

included in the relevant exposition in the different chapters 

of this book. A brief account of the subject matter ol 

each Schedule will, however, be found useful. 
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The First Schedule gives the names of the States of 
the Indian Union. Part A consists of ten, Part B of 
eight, Part G of ten and Part D of the Andaman and 
Nicobar Islands and Sikkim, after the changes made by 

Presidential Orders before 1950. 

The Second Schedule contains provisions regarding 
salaries and allowances payable to the President, the 
Governors, the Prime Minister and other Ministers in the 
Union and in the States’ Governments; the Speakers and 
Deputy Speakers of the House of the People and of the 
State Legislative Assemblies and Chairmen and Deputy 
Chairmen of the Council of States and of the State Legis- 
lative Councils; Judges of the Supreme Court and of the 
High Courts; the Comptroller and Auditor-General. 

The Third Schedule gives the Forms of Oaths or 
Affirmations to be made by Ministers, members of the 
Legislatures, Judges of the Supreme Court and of the 

High Courts. 

The Fourth Schedule gives the allocation of scats in the 
Council of States among the different States of the Union. 

The Fifth Schedule contains provisions regarding admi- 
nistration and control of Scheduled Areas and Scheduled 
Tribes in Part A and Part B States but not including 
Assam. As the people in these areas arc very backward 
and not capable of shouldering democratic responsibility, 
special arrangements have been made for their governance 
and for safeguarding their interests. These provisions can 
be amended, varied or repealed by Parliament by law 

from time to time. . . , 

Assam is a hilly country and some of its area is inhabited 

by hill tribes in various stages of progress. It is also a 

region forming the eastern frontier of India and has 

strategic importance. Particular attention has therefore 
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been paid to the government of such areas 

The Sixth Schedule contams provisions for the “dm. 

nistration of Tribal Areas in Assam. . ™e> ™ ^ 
elaborate and refer to legislative, admtn.strat.ve, udioal 
and financial arrangements in regard to those areas. Th 
Schedule can be amended, varied or repealed by Pari, a 

ment by law from time to time. . , 

The Seventh Schedule gives the three Lusts °f Subjects. 

the Union List containing 97 items, the State List 

containing 66 items and the Concurrent List containing 

47 The m Eighth Schedule gives the list of the fourteen 
languages recognized by the Constitution as the languages 
of India. Thev arc Assamese, Bengali, Gujarati, Hindi, 
Kannada. Kashmiri, Malayalam, Marathi, Onya, Punjabi, 

Sanskrit, Tamil, Tclugu and Urdu. 

The Ninth Schedule was added by the Amendment o 

the Constitution made in 1951 and contains names of 
thirteen Acts the provisions of which arc not to be deemed 
void or ever to have become void on the ground that the. 
were inconsistent with any of the Fundamental Rights 
guaranteed bv the Constitution. These Acts were passed 
between .946 and ,950 bv the different State Govern- 
ments for the abolition of the zamindar. system and for 
the introduction of land reform, and their validity had 
been questioned on the ground that they were inconsistent 
with the right to property guaranteed by the Constitution. 
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A Short Summary of the Main Provisions of the 
States Reorganization Bill 1956 

Territorial Changes and Formation of New States. 
There shall be added to the State of Andhra the territories 
comprised in (a) the districts of Hyderabad, Medak. 
Nizamabad, Adilabad, Karimnagar, Warangal, Kham- 
mam, Nalgonda and Mahbubnagar; (b) Alampur and 
Gadwal taluks of Raichur district; (c) Kodangal and 
Tandur taluks of Gulbarga district; and (d) Narayankhed 
and Zahirabad taluks of Bidar district and thereupon the 
said territories shall cease to form part of the existing 
State of Hyderabad and the State of Andhra shall be 

known as the State of Andhra-Tclangana. 

There shall be added to the State of Madras the 
territories comprised on the Agathccswaram, Thovala, 
Kalkulam and Vilavancodc taluks of Trivandrum district 
and the Shcncottah taluk (excluding Puliyara Hill 
Pakuthy ) of Quilon district; and thereupon the said 
territories shall cease to form part of the existing State of 
Travancorc-Cochin. 

There shall be formed a new State to be known as the 
State of Kerala comprising the following territories, 
namely, (a) the territories of the existing State of Ira- 
vancorc-Cochin, exclude the territories transferred to the 
State of Madras; ( b ) the tcrritor.es comprised in (i) 
Malabar district, excluding the islands of Laccadive an 
Minicoy, and (ii) Kasaragod taluk of South Kanara dis- 
trict; and thereupon the said territories shall cease to 
form part of the States of Travancorc-Cochin and 
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Madras, respectively. . ... T i ^ c i M ii 

The Laccadive, Minicoy and Ammdivi Islands shall 

cease to form part of the State of Madras and shall become 
a Union territory. 

There shall be formed a new State to be known as 
the State of Mysore comprising the following territories, 
namclv, (a) the territories of the existing State of Mysore, 
(b) Bclgaum district except Chandgad taluk and Bijapur, 
Dharwar and Kanara districts, in the existing State of 
Bombay; (0 Gulbarga district except Kodangal and 
Tandur taluks, Raichur district except Alampur and 
Gadwal taluks, and Bidar, Bhalki, Humnabad and 
Santpur (Aurad) taluks of Bidar district, in the existing 
State of Hyderabad; (d) South Kanara district except 
Kasaragod taluk and Amindivi Islands and Kollegal taluk 
of Coimbatore district, in the State of Madras, and (*) 
the territories of the existing State of C.oorg; and thereupon 
the said territories shall cease to form part of the said 
existing States of Mysore, Bombay, Hyderabad, Madras 

and Goorg, respectively. . 

The territory comprised in (a) Greater Bombay district, 

(b) Borivli taluk a of Thana district, except the villages of 
Bhavandar, Dongri, Ghod Bunder, Kashi, Maroshi, Mire, 
Rai Murdhc and Uttan, and (c) the villages of Kopan, 
Mulund, Nahur and Turmbhc in Thana taluka of Thana 
district, shall cease to form part of the existing State of 
Bombay, and shall become a Union territory. 

There shall be formed a new State to be known as the 
State of Maharashtra comprising the following territories, 
namely, (a) Thana district except the portions specified 
above. West Khandcsh, East Khandcsh, Nasik, Dangs, 
Ahmednagar, Sholapur, South Satara, North Satara, 
Kolhapur, Ratnagiri, Kolaba and Poona districts, and 
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Chandgad taluka of Bclgaum district, in the existing State 
of Bombay; ( b ) Osmanabad, Bhir, Aurangabad, Par- 
bhani and Nandcr districts and Ahmadpur, Nilanga and 
Udgir taluks of Bidar district, in the existing State of 
Hyderabad; and (c) Buldana, Akola, Amravati, Yeotmal, 
Wardha, Nagpur, Bhandara and Chanda districts in the 
existing State of Madhya Pradesh; and thereupon the said 
territories shall cease to form part of the existing States 
of Bombay, Hyderabad and Madhya Pradesh, respectively. 

There shall be formed a new State to be known as the 
State of Gujarat comprising the following territories, 
namely, (a) Banaskantha district except Abu Road taluka, 
and Amrcli, Mchsana, Sabarkantha, Ahmcdabad, Kaira, 
Panchmahals, Baroda, Broach and Surat districts, in the 
existing State of Bombay; (b) the territories of the exist- 
ing State of Saurashtra; and (c) the territories of the 
existing State of Kutch; and thereupon the said territories 
shall cease to form part of the existing States of Bombay, 
Saurashtra and Kutch, respectively. 

There shall be formed a new State to be known as the 
State of Madhya Pradesh comprising the following terri- 
tories, namely, (a) the territories of the existing State of 
Madhya Pradesh, except the districts mentioned in clause 
(c) under Maharashtra; (b) the territories of the existing 
State of Madhya Bharat, except Suncl tappa of Bhanpura 
tahsil of Mandsaur district; (c) Sironj subdivision of 
Kotah district in the existing State of Rajasthan; ( d ) the 
territories of the existing State of Bhopal; and ( e ) the 
territories of the existing State of Vindhya Pradesh; and 
thereupon the said territories shall cease to form part of 
the existing States of Madhya Pradesh, Madhya Bharat, 
Rajasthan, Bhopal and Vindhya Pradesh, respectively. 

There shall be formed a new State to be known as the 
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State of Rajasthan comprising the foUowing territory, 
namely, («) the territories of the e^tmg Sta e of Raj 
Rthan except Sironj subdivision of Kotah district, ( ) 
the territories of the existing State of Ajmer; (c) 

Road taluka of Banaskantha district in the extstmg Sta 
of Bombay; and (d) Sunel tappa of Bhanpura tafe 
of Mandsaur district in the existing State o Madhya 
Bharat' and thereupon the said territories shall cease to 
form part of the said States of Rajasthan, Ajmer, Bombay 

and Madhva Bharat, respectively. 

There shall be formed a new State to be known as the 
State of Punjab comprising the following territories, 
nimelv (a) the territories of the existing State of Punjab, 
7 ,) the terri#,es of the existing State of Patiala 
; n d Ea t Punjab States Union; and thereupon the said 

territories shall cease to form part of the sat — 
States of Punjab and Patiala and East Punjab States 

Union, respectively. (It is proposed to ^ 

Punjab State two regional committees of the g 

and Zonal Councils. There shall be a Zonal 
Council for each of the following five zones, namely, [a) 
the Northern Zone, comprising the States o unj, , 
Rajasthan and Jammu and Kashmir and the Umon ter 
tories of Delhi and' Himachal Pradesh ; ( I >) the Centra 
Zone, comprising the States of Uttar Pradesh and Madhy 
Pradesh; (r) the Eastern Zone, comprising the States 
Bihar, West Bengal. Orissa and Assam and th^,^ 

territories of Manipur and Tripura, ( ) 

Zone, comprising the States of Maharashtra and Gujh* 
and the Union territory of Bombay, and (e) the South 
Zone, comprising the States of Andhra-Telangana, Mad- 
ras, Mvsore and Kerala. 
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The Zonal Council for each zone shall consist of the 
following members, namely, (a) a Union Minister to be 
nominated by the President; ( b ) the Chief Minister of 
each of the States included in the zone and two other 
Ministers of each such State to be nominated by the 
Governor; (c) where any Union territory is included in 
the zone, one member from each such territory to be 
nominated by the President; (d) in the case of the Eastern 
Zone, the person for the time being holding the office of 
the Adviser to the Governor of Assam for Tribal Areas. 

The Union Minister nominated to a Zonal Council shall 
be its Chairman. The Chief Ministers of the States in- 
cluded in each zone shall act as Vice-Chairman of the 
Zonal Council for that zone by rotation, each holding 
office for a period of one year at a time. 

The Zonal Council for each zone shall have the follow- 
ing persons as Advisers to assist the Council in the per- 
formance of its duties, namely, (rt) one person nominated 
by the Planning Commission; ( b ) the persons for the. 
time being holding the offices of Chief Secretaries in the 
States included in the zone, and (r) the persons for the 
time being holding the offices of Development Com- 
missioners in the States included in the zone. Every 
Adviser to a Zonal Council shall have the right to take 
part in the discussions of the Council or of any committee 
thereof of which he may be named a member but shall 
not have a right to vote at a meeting of the Council or 
of any such committee. 

Each Zonal Council shall meet at such time as the 
Chairman of the Council may appoint in this behalf and 
shall observe such rules of procedure in regard to tran- 
saction flf business at its meetings as it may with the 
approval of the Central Government lay down from time 
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to time. The Zonal Council for each zone shall, unless 
otherwise determined by it. meet in the States included 

in that zone by rotation. 

A Zonal Council may from time to time by resolution 
passed at a meeting appoint committees of its members 
and Advisers for performing such functions as may be 

specified in the resolution. . . . n 

Each Zonal Council shall have a secretarial staff con- 
sisting of a Secretary, a Joint Secretary and such other 
officers as the Chairman may consider necessary to 
appoint. The Chief Secretaries of the States represente 
in such Council shall each be the Secretary of the Coun- 
cil by rotation and hold office for a period of one year 
at a time. The Joint Secretary of the Council shall be 
chosen from amongst officers not in the service of any 
of the States represented in the Council and shall 


appointed by the Chairman. n , 

The office of the Zonal Council for each zone shall be 

located at such place within the zone as may be deter- 
mined bv the Council. The administrative expenses ol 
the said office, including the salaries and allowances pay- 
able to or in respect of members of the secretarial stall 
of the Council other than the Secretary shall be borne by 
the Central Government out of monies provided >’ 

Parliament for the purpose. 

Each Zonal Council shall be an advisory body and may 
discuss any matter in which some or all of the States 
represented in that Council, or the Union and one or 
more of the States represented in that Council, have a 
common interest and advise the Central Government and 
the Government of each State concerned as to the action 
to be taken on any such matter. A Zonal Council ma> 
discuss, and make recommendations with regard to («) 
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any matter connected with, or arising out of, the reorgan- 
ization of the States under this Act, such as border dis- 
putes, linguistic minorities and inter-Statc transport; lb 
any matter concerning economic planning; and (c) all 
matters of common interest and benefit to the people in 
the field of social planning. 

Representation in the Legislatures. Six of the 
eleven sitting members representing the State of Hyderabad 
shall be deemed to have been duly elected to fill six of 
the eighteen scats allotted to the State of Andhra- 
Tclangana (they will be specified, here as also in similar 
other concerned States, by the Chairman of the Council 
of States). 

Six of the seventeen sitting members representing 
the State of Bombay and the five sitting members 
representing the States of Saurashtra and Kutch shall be 
deemed to have been duly elected to fill the eleven scats 

allotted to the State of Gujarat. 

The six sitting members representing the State of 
Travam ore-Cochin and one of the eighteen sitting mem- 
bers representing the State of Madras be deemed to haw- 

been dulv elected to fill seven of the nine seats allotted 

0 

to the State of Kerala. 

The eleven sitting members representing the States of 
Bhopal, Madhya Bharat and Vindhya Pradesh and five 
of the twelve sitting members representing the State of 
Madhya Pradesh be deemed to have been duly elected to 
fill the sixteen seats allotted to the new State of Madhya 

Pradesh. 

Seven of the twelve sitting members representing t In- 
state of Madhya Pradesh, seven of the seventeen sitting 
members representing the State of Bomba) and tlun <'f 
the eleven sitting members representing the State of Hvdcr- 
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abaci be deemed to have been duly elected to fill the 
seventeen scats allotted to the State of Maharashtra. 

The six sitting members representing the State of 
Mysore, and two of the seventeen sitting members repre- 
senting the State of Bombay and two of the eleven sitting 
members representing the State of Hyderabad be deemed 

to have been dulv elected to fill ten of the twelve seats 

0 

allotted to the new State of Mvsorc. 

0 

The eleven sitting members representing the existing 
Slates of Punjab and Patiala and East Punjab States 
Union be deemed to have been duly elected to fill the 
eleven seats allotted to the new State of Punjab. 

The nine members representing the State of Rajasthan 
and the sitting member representing the States of Ajmer 
and Coorg be deemed to have been duly elected to fill the 
ten seats allotted to the new State of Rajasthan. 

Two of the seventeen sitting members representing the 
State of Bombay be deemed to have been duly elected to 
fill two of the three seats allotted to the Union territory 
of Bombay. 

The sitting member of the State of Delhi shall be deem- 
ed to have been dulv elected to fill one of the two scats 
allotted to the Union territory of Delhi. 

The sitting member of the State of Himachal Pradesh 

shall be deemed to have been dulv elected to fill the scat 

0 

allotted to the Union territory of Himachal Pradesh. 

0 

The sitting member of Manipur and Tripura shall be 

deemed to have been dulv elected to fill the seat allotted 

0 

to the Union territory of Tripura. 

Thf. Legislative Assemblies. If the whole area of anv 

♦ 

Assembly constituency in an existing State is transferred 
to any other existing State or becomes part of a new 
State, {a) that area shall be deemed to form a constituency 
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provided by law for the purpose of elections to the Legis- 
lative Assemble of such other existing State or of such 
new State, as the case may he; and (b) the sitting mem 
her representing that constituency shall be deemed lo hat 
been elected to the said Legislative Assembly by tha 
constituenev and shall .ease to be a member of the Legis- 
lative Assembly of which he was a member immediately 

bC Thc p h el d n7who immediately before the appointed dav 
arc the Speakers and the Deputy-Speakers of the I-e r- 
luivc Assemblies of the existing States of Travancore- 
C^in Mysore, Madhya Pradesh, Rajasthan an -be 
Punjab shall be the Speakers and Deputy Speak . 
respectively of the Legislative Assemblies of the eoirespom - 

1111 Thc W Sp S cakm Of the Legislative Assemblies of the exist- 
ing States of Bombay and Saurashtra shall be the Speak', 

„f the Legislative Assemblies of Maharashtra and Gujarat, 

ThT'lecisiativf. Councils. There shall be a Legisla- 
tive Council for the new State of Madhya Pradesh con- 
sisling of 72 seats. There shall be 48 scats in the Ugis- 
ZZ Council of Madras. There shall be a Legislative 

Council for the new State of Mysore; it shall 
all the existing sitting members and 29 mem , r p c 
sent the added territories, the total number of seats bung 
60. There shall be a Legislative Council for the new State 

of Punjab consisting of 48 scats. 

T„R High Courts. The High Court at Bomba j . shall 
be the High Court for the States of Gujarat and Mai- 
mshua and for the Union territory of Bombay, The 
High Courts exercising jurisdiction in relation to the ex. s - 
ing States of Madhya Pradesh, Mysore, the 1 unjab. 
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Rajasthan and Travancore-Cochin shall be deemed to be 

the High Courts for the corresponding new States. The 

High Courts of Hyderabad, Madhya Bharat, Patiala and 

East Punjab States Union and Saurashtra and the Courts 

of the Judicial Commissioners of Ajmer, Bhopal, Kutch 

and Vindhva Pradesh shall cease to function and arc 

herein abolished. 

# 


The Third Schedule 

Allocation of Seats in the House of the People and 
Assignment of Seats to State Legislative Assemblies 


States 

Number of seats 
in the House 
of the People 

Number of seats 
in the State 
Legislative 
Assembly 

Andhra-Telangana 

43 

301 

Assam 

12 

108 

Bihar 

55 

330 

Gujarat 

22 

1 54 

Kerala 

I 8 

126 

Madina Pradesh 

• 

36 

288 

Madras 

41 

205 

Maharashtra 

40 

240 

.\ 1 ysorc 

26 

182 

Orissa 

20 

140 

Punjab 

• . 22 

154 

Rajasthan 

• • 22 

176 

Uttar Pradesh 

8b 

43 ° 

West Bengal 

34 

238 

Jammu and Kashmir 

6 

— 



STATES R EORO A N I ZATION 

Union Territories 


5*7 


States 


Number of seats 
in the House 
of the People 


Number of scats 
in the State 
Legislative 
Assembly 


Bombay 

Delhi 

Himachal Pradesh 

Manipur 

Tripura 


5 

4 

3 

2 

2 


The Fourth Schedule 
Allocation o\ Seals in the Council of Slates 

Andhra-Tclangana , 8 , Assam 7, Bihar 23. Gu ^ at ’ 
Kerala q, Madhva Pradesh .6, Madras 17, Maharasb 
tra ,, Mysore .2, Orissa 10, Punjab it, Rajasthan 10. 
Uttar Pradesh 34 . "'cat Bengal .5. Jantmu and kashm . 
I Bombay 3. Delhi 2. Himachal Pradesh Man, put 

T ^P^OSM-S FOR AN AMENDMENT OF THE 

SZmas. For Articles 8, and 82 the oRnwm 
Abides shall be substituted, namely, 81. ( i ) ' 

ih ^visions of Article 33 - the House of the People s a 
consist of (a) not more than five hundred members « ho cn 
bv direct election from territorial constituencies m the 
Stales and (f >) not more than twenty members to rep.t- 
sent tire Union territories, chosen in such manner as P.u- 

‘ ,a The‘ maximum 'strength of the Legislative Council of 
a State shall be one-third instead of one-fourth (as at p> - 
sent) of the strength of its Legislative Assembly. 
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Jvvcry Union territory shall be administered by the 
President acting through a Chief Commissioner or other 
authority to be appointed by him. 
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Acts 

The Regulating Act, 3 
Pitt's India Act, 6 
Act of 1833, 6 
Act of 1858, 6 
Act of 1909 (Morley-Minto 
Reforms), 8-9 

Act of 1919 (Montagu- 
Chclnisford Reforms), io-ti 
Act of 1933, 13 
Indian Independence Act, 1 -|3 
Adult franchise, 312-13 
Advisers to the Secretary of 
State, 18 

Amendment of the Constitution, 

172, 1 7.5-8, 187-91, 196, 321, 

498-9 

Anglo-Indians, 481-3, 487 
Announcement of 1917, 9-10,21 
Appeals, 432-3 
Appropriation Bills, 348 
Association, policy of, 7, 8 
Attorney-General, 367-9 
Auditor-General. 369-72 
Autonomy, provincial, 137-4° 

Bharat. 163, 202 

Budget, 341-2, 344, 438. 438-9 

Cabinet Mission, 37, 14 1* 8 
Chief Minister, 393*7* 4 00 "°3 
Citizenship of the Lnion: at the 
commencement of the Con- 
stitution. 168-9; no dual citi- 
zenship. 17°: Parliament em- 
powered to make laws. 169 

Collector. 437-60 _ 

Commissioner of a Division, 

436-7 


Committee on Estimates, 353 
Committee on Public Accounts, 

35 2 

Commonwealth, India's mem- 
bership of, 153-6 
Comptroller and Auditor-Gen- 
eral, 369-72 

Consolidated Fund, 341-3* 34 8 
Constituent Assembly, * 43"7» 
*3 * * 179* *81 

Council of States, see Legisla- 
ture 

Cripps Mission, 143 

Decentralization: Mayo s scheme 
and contracts with provinces, 
87-8; after the Montford 
Reforms, 88-9 

Directive principles of State 
policy, 1 99-20 1 

Distribution of subjects, see 
Lists of subjects 
District Boards, sec Local 
Boards 

District Court, 449-5 1 
District Officers, 460 
Dyarchy in the provinces: 
"diesis of the scheme, 58; the 
Governor. 59-60; Legislatures, 
63-4; Ministers, 61; working, 

61 

East India Company, 3 
Election Commission, 480-82 
Electorates, communal, 43-6; 
mixed with reservation, 44* 
non-Mohammedan, 43; spe- 
cial, 43 . 

Emergency provisions: external 
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aggression or internal disturb- 
ance, 491; failure of consti- 
tutional machinery in a State. 
493; financial emergency. 49b 
Executive Council, constitution 
of, 35; expansion after 1941, 
35.fi; Interim • Government, 
37; method of working, 39 ; 
powers and functions, 38; 
comparison with British 
Ministries, 40-41 


Federation proposed in the Act 
of 1935: difficulties of. 215- 
17; distribution of subjet ts, 
fi-,-6; introduction of dyarchy, 
(39-70; Central Government 
in, 213-14; counsellors. 75; 
courts, 83-fi; finance, 86-9*; 
Financial Adviser, 7 5 ! ' 

Governor-General, 7°-743 ,he 
Legislature, 78-82; Ministers, 
75-fi; the new Constitution, 
158; peculiarities of, 212-13; 
Railway Authority, 92-3; un,, > 
in diversity, 214 

Finance Bill, 3 V» 

Finance Commission, 2fi8 
Fundamental Rights, 171; right 
to constitutional remedies, 
i<)'2-4; cultural and educa- 
tional rights, 1 8fi-7 ; right to 
equality, 176-7; right against 
exploitation, 183; right to 
freedom, 177-9! right to 
freedom of religion, 183-4; 
protection against the Legis- 
lature, 172-4; preventive de- 
tention, 182-3; right to pro- 
perty, 187-92; suspension, 

* 94*5 

Gandhi, Mahatma, 8, 12 
Governor: (i) after the Act of 


H135: appointment, qualifica- 
tions and salary, 103-06; act- 
ing on the advice of Ministers, 
107; emergency powers, 1 14- 
ifi; Governor's Acts, 1 11-12: 
importance of the office, 118; 
Instrument of Instructions, 
116-17; power to act in hi' 
discretion, ioti: power to act 
in his individual judgement, 
107; relations with the Legis- 
lature, no; relations with 
Ministers, 108-10; secretarial 
stair. 117-18: special responsi- 
bilities, 113 , 

(ii) in the new Constitu- 
tion: appointment, 385-8; 

oath, 392; powers, 391-2: 
salary and allowances, 389; 
term of office, 388-9 

Governor-General : appointment 
and qualifications, 28; certifi- 
cation. 3 ** 3 ; Crown’s repre- 
sentative, 33; importance of 
the office, 33-4; relations with 
the Executive Council, 29-31: 
relations with the' Legislature, 
31; salary and allowances, 

28-9 

High Commissioner lor India, 
18-20 

High Court: appointment of 
judges, 443: control over 
judicial administration, 453 ! 
jurisdiction and powcis, 4 l>* 
b; oath, 444; officers of the 

Court, 44 6 - 7 ; qualifications, 
444; salary and allowances, 

444; tenure, 443*4 

House of the People, srr Legis- 
lature 

India Council, 17-18 
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Indian National Congress, 7, 12, 
142, 288-9 

Indian States, their disappear- 
ance, 159-60; 214-15 

Instrument of Accession, 67 

Interim Government, 37-8 

Jury, 448-9 

Kashmir, 502 

Language Commission, 488 

Language, official, 488-90 

Legislative Assembly, see Legis- 
lature 

Legislative Council, see Legis- 
lature 

Legislature, after the Act of 
1935: fi) Central: Council 
of State, 46-50; Legislative 
Assembly, 50-53; relations 
with the Executive, 53-7 
(ii) Provincial: constitu- 
lion, 126-7; franchise, 128, 

130- 31; functions and powers, 

131- 3; relations with the Exe- 
cutive, 134-6 

— , in the new Constitution: 
fi) General: adjournment 
motions, 238; bicameral sys- 
tem, 404-03: control over the 
purse, 239; importance, 249; 
joint sittings, 330-34; legisla- 
tive powers, 237; questions, 
258; resolutions, 257; role 
in modern democracy, 404; 
second chamber and function 
of delay, 406; supremacy, 
25 1-2; vote of no-confidence, 

(ii) Union Government: 
(«) Council of States: chair- 
man, 304; constitution, 299; 
no equality of representation. 


301-02; powers and functions, 
305-06; qualifications, 306; 
tenure, 303. ( b ) House of 

the People: address by the 
President, 320-21; adult fran- 
chise, 312-15; constitution, 
309-11; powers and functions, 
322-3; qualifications and dis- 
qualifications, 318-19; sessions, 
319-20; Speaker, 315; tenure, 
31 1. (r) Privileges of mem-, 

bers: freedom of speech, 

324-5; other privileges, 325-6; 
salary and allowances, 326-8; 
standing Committee of Privi- 
leges, 326. (rf) Procedure of 
work: adjournment motions, 
332; Appropriation Bills, 348; 
the passing of the Budget, 
341, 344-6; supplementary 

budgets, 348-9; expenditure 
charged on the Consolidated 
Fund, 341-3; expenditure 
voted, 343-4; emergency ex- 
penditure, 349-50; Finance 
Bill. 350-51; Money Bills, 
334-6; no-confidence motions, 
333; originating and lapsing 
of Bills, 333-4; President's 
assent to Bills, 336-7; ques- 
tions, 332; resolutions, 332-3; 
rules and standing orders, 
330; three readings of a Bill, 

337-9 

(iii) State Governments: 

(a) Legislative Council: 
chairman, 413-15; composi- 
tion, 409-12; creation and 
abolition, 408-09; a perma- 
nent body, 412; powers, 415- 
17; qualifications and disquali- 
fications, 412-13; sessions, 413. 

( b ) Legislative Assembly : 
composition, 419: Governor’s 
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address, 425-6; oath and 
(|iioruin, 42G; powers, 42O-8; 
qualifications, 420-22; .secre- 
tarial staff, 428; sessions, 
423-5; Speaker, 422-3; tenure, 
420. (r) Privileges of inein- 

Ik-is: Committee of Pri\i- 

letics 430-31; freedom of 
speech, ^429-30. (d) Proee- 

durc of work: Appropriation 
A«ts, 439; assent of the 

( io\ ernor, 433; assent of the 

President, 4345 sta S cs ,n 
Budget discussion, 438-9; 
mands for grants, 4 3 7 - i 
expenditure charged on the 
Consolidated land, 43 ^* 7 ; 
Financial and Money Bills, 

| 3 >; lapsing of Bills. 43 2 ; 3 > 
three readings of a Bill, 
-j3'j-ti; supplementary and 

advance grants, 439-4° 

Lists of subjects: Concurrent 
List, 228-9; State List, 225-8; 
Union List, 221-5 
Local (District) Boards l 0 .'» 
1(17-71 

Magistrates, 447-8 
Ministers, Council of: n after 
the Act of 1935: appointment, 
,19-20; collective respons- 
ibility, 121-2; Prime Minister, 

122-3; qualifications, tenure 
and salary, 120-21 

ii) Union Government: 
appointment, 280-82; collect- 
ive responsibility, 285-7; 
portfolio system, 291-2; Prime 
Minister, 290-91; qualifica- 
tions 282-3; salaries and 
allowances, 284-5; tenure, 
28 t-4 

tiii) State Governments: 


appointment, 39 ^; ( mef 

Minister, 401-03; collective 
responsibility, 400-01; qualili- 
rations, 397*8; salaries and 
allowances, 399 * 4 °°’ ,( l,l, i‘ ’ 

398-9 

Money Bills, 333-O 
Municipalities, 466, 468-71 


Parainoimtey, 66, 68-9, 83, 

377*8 

Paramount Power, 37 b-/ 
Parliamentary eontrol, legal 
position, 21-2; method of 
conventions, 22-4; relaxation, 
22; reciprocity, 24 -t» 
Parliamentary Government, 1.58- 
meaning of, 249-50; dis- 
tinguished from the presiden- 
tial form, 250-51; Mipremaes 
of the Legislature, 251-2; the 
political executive, 2,3-4, 
importance of die Adminis- 
tration, 254-5: die expert and 
the lax man, 255; tin head a 
Constitutional ruler, 25.5-b; m 
the Statis, 384-5 
Partition of India. 1 | 7 -8 
Party, government by, 280-7 
Preamble to the Consiituiioii, 
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Presidential form <>f g«*x em- 
inent. 250-51 

President, the: a Constitutional 
head, 261-2; impeachment ol, 
274-6; method of eleitiou, 
2(12-5; powers, 267-73: ( l" , di- 
lirations and disqualifications 
2(15; salary and oath. -» »t*; 
tenure. 265-6; vacamv m die 

ollicc, 27<» 

Preventive detention* i * * - “ * 
Prime Minister. 122-3, 280-2, 


INDEX 


5 2 4 

Proclamation of emergency, see 
Emergency provisions 
Provinces after the Act of 15*35: 
area and population, re- 
creation of new provinces, 
93; executive powers, 98-100; 
financial powers, and resour- 
ces, 100-02; Governor’s Pro- 
vinces, 94-5; law-making 
powers, 97-8; new status, 94 
Public Service Commission, 

477-‘J 

Rajpranuikh, 380-81 
Representation of the People 
Acts, 310 


Round Ta 

ble Conference, 

12 

Scheduled 

Castes, 1 76. 

186, 

| 84-5 


1 86, 

Scheduled 

Tribes. 1 76, 

. | 8|-3 



Schedules 

(of the (.nnstitution), 

504-06 



Sceretarv 

of State for 

India* 


1 5- 1 8 

Secular State, India a, 160-62 
Separation of the executive and* 
the judiciary, 45 p5 
Separation of powers, theory 
of. 247-8 

Services, the public, 473 * 7 : 
Public Service Commission, 

! 77 *!> 

Sessions Courts, 447 

Simon Commission, 11-12 

Speaker, the, 315-18 

States « >f the Union: admini- 



42; constituent States, 164-5: 
demand for rearrangement of 
States, 206; financial relations 
between the Union and the 
States, 242-3; formation of J 
new States, 165-6; legislative 1 
relations between the Union 
and the States, 234-5; rela- 
tions between the Union and 
Part A States, 379-80; Part 
B States, 380-82; Part C 
States, 379, 382-3 

States Reorganization Bill, 307 

States Reorganization Commis- 
sion, 210 

Supreme Court, 192-4; import- 
ance of, 355*6; appellate 
jurisdiction, 361-4; consulta- 
tive jurisdiction, 364-5; Court 
officers, 366; integrated judi- 
ciary, 356-7; number and 
appointment, 357*8; oath, 
salary and privileges, 338-9: 
qualifications, 338; tenure, 
357-8; ad hoc judges, 359*80: 
original jurisdiction, 360-61; 
power to make rules, 365-6 

Transitional provisions, 501-03 

Vice-President, election of, 
276-7; term of office, 277; 
Chairman of the Council of 
States, 277 

Village officials, 461-2 

Village panchayats, 466 

Writs, 192, 363 
Zamindars, abolition of, 187-8 
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